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KENAI PENINSULA BOROUGH
 
ORDINANCE 98-71
 

AN ORDINANCE AMENDING KPB CHAPTER 21.20 TO PROVIDE THAT
 
BOARD OF ADJUSTMENT HEARINGS WILL BE BASED ON THE
 

RECORD AND NOT DE NOVO
 

WHEREAS,	 KPB 21.20 contains the procedures under which the assembly acts as a board of 
adjustment to hear appeals from planning commission decisions; and 

WHEREAS,	 the planning commission is empowered to conduct detailed hearings before rendering 
decisions on conditional use permits, platting issues, and other issues that may come 
before it; and 

WHEREAS,	 providing for de novo appeals to the board of adjustment undercuts the planning 
commission's effectiveness and may result in a duplication of effort costing 
significant administrative and public resources and time to hear appeals from 
planning commission decisions; and 

WHEREAS,	 requiring that appeals to the board of adjustment be on the record rather than 
allowing for the introduction of new evidence, except in limited circumstances, still 
provides all interested parties with adequate opportunity to be heard by the planning 
commission; 

NOW, THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI 
PENINSULA BOROUGH: 

SECTION 1.	 That KPB 21.20.060 shall be amended as follows: 

21.20.060. Appeals and exceptions--Commission authority--Findings to be in writing. 

A. The planning commission shall hear any interested parties and make its findings on any 
application or appeal in writing. 

B. On each a~~lication or aweal, the ~lanning commission shall. by se~arate motion or motions, 
awrove the fmdin~s of fact su~ortin~ its decision. which fmdin~s shall be suworted by substantial 
evidence. After any a~~eal to the board of adjustment is filed, the findin~s su~~ortin~ the a~~ealed 

decision shall then be documented on a se~arate written instrument entitled "Findings ofFact" which 
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shall be si~ned by the plannin~ commission chair and attested by the plannin~ department 
administrative assistant. 

SECTION 2. That KPB 21.20.210 shall be amended as follows: 

21.20.210. Definitions. 

A. For the purposes of this chapter, the following definitions shall apply unless the context 
clearly indicates or requires a different meaning: 

1.,.	 "Aggrieved party" means a party adversely impacted by the decision of the board of 
adjustment who participated in the board of adjustment hearing either by written or oral 
presentation. 

2.	 The "appellant" is the party who pays the filing fee and initially files the notice of appeal. 

3.	 The "appellee" is the petitioner for a borough entitlement or recipient of a borough 
enforcement order where another party is the appellant. The appellee is the borough where 
the appellant is the petitioner for a borough entitlement or the recipient of a borough 
enforcement order. 

4.	 "Board" means the Kenai Peninsula Borough Board ofAdjustment. 

[5.	 "DE NOVO HEARING" MEANS HEARING A MATTER ANEW AS IF IT HAD NOT BEEN HEARD BEFORE 

AND AS IF NO DECISION HAD BEEN PREVIOUSLY RENDERED.] 

[6]~.	 "Ex parte" means by or for one party; done for, on behalfof, or on the application of, one 
party only. 

[7]6..	 "Party of record" means: 

a.	 The applicant before the planning commission, 

b.	 Any person or government agency affected by the decision who appeared before the 
planning commission with either an oral or written presentation; 

(l) A signature on a petition does not qualify the signatory as a party of record without 
a separate oral or written presentation to the planning commission. 

c.	 The person to whom an enforcement order is issued. 

[8]7..	 "Substantial evidence" means relevant evidence a reasonable mind might accept as 
adequate to support a conclusion. 
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SECTION 3. That KPB 21.20.230 shall be amended as follows: 

21.20.230. Jurisdiction. 

A. Unless a different appellate procedure is provided by this code, the board of adjustment is 
authorized to hear and decide appeals from [THE FOLLOWING] planning commission decisions. 

[1.	 ApPEALS REGARDING ALLEGED ERRORS IN ENFORCEMENT OF TITLE 21 ; 

2.	 ApPEALS REGARDING PERMITS, CONDITIONAL USES, VARIANCES, AND PRE-EXISTING OR 
NONCONFORMING USES; 

3.	 A DENIAL OF A PETITION FOR A VACATION OF A PUBLIC INTEREST IN LAND SHALL BE 
PROCESSED IN ACCORDANCE WITH KPB 20.28.110.] 

B. Aweals from planning commission denials of vacation petitions shall be heard. based on the 
record. by the assembly in accordance with the procedures in KPB Chapter 20.28. The assembly 
shall consider planning commission approved vacation petitions in accordance with the procedures 
in KPB Chapter 20.28. 

SECTION 4. That KPB 21.20.260 shall be amended as follows: 

21.20.260. Stay on appeat 

Upon commencement of an appeal, [THE DECISION BELOW IS STAYED] enforcement orders must 
be obeyed and any permit ~ranted may not be operated until [THE APPEAL BECOMES] il final [BEFORE] 
decision is issued by the board of adjustment. Recipients of enforcement orders must abide by the 
order until the BOA issues its final decision. If necessary the board of adjustment or a court may 
issue an enforcement order based on a certificate of imminent peril to life or property made by the 
enforcement officer. 

SECTION 5. That KPB 21.20.270 shall be amended as follows: 

21.20.270. Record on appeal. 

A.	 Record; contents. For the purposes of appeal, the record shall include: 

1.	 The filed application or complaint which initiated the proceedings before the planning 
commISSIon; 

2.	 All informational materials supplied to the commission or relied upon by the planning 
director or staff in making its report or recommendations to the planning commission; 
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3.	 All infonnational materials which were entered into the record or minutes of the proceeding 
before the commission; 

4.	 The report of the initial investigation by the planning department, and where applicable the 
enforcement order or decision of the planning director; 

5.	 All testimony and all documents or other evidence received by the planning commission 
from the parties or other witnesses during the proceedings; 

6.	 The decision of the planning commission; [AND] 

7.	 The plannin~ commission's findin~s of fact: and 

8. The minutes of the planning commission, or, ifprovided by a party, a verbatim transcript of 
the planning commission hearing. All arrangements and costs for preparation ofa transcript are the 
responsibility ofthe party desiring the transcript. Party submittals of transcripts must be prepared 
and certified as accurate by a court reporter in order to be admitted. Copies of tapes for transcription 
will be provided for a $5.00 per tape copying fee. 

B. Record; preparation. The planning director shall certify the paginated and indexed record 
and minutes on appeal within 15 days after the deadline for filing entries of appearance. One copy 
ofthe record shall be provided to the party paying the initial filing fee. A copy shall also be provided 
to the appellee, if the appellee was the initial entitlement applicant or recipient of an enforcement 
order. A notice ofcertification ofrecord shall be provided to all parties. Copies of the record may 
be provided to other parties or any other persons upon payment ofa handling charge of 25 cents per 
page. If a party has requested a transcript of the hearing before the planning commission, an 
additional 15 days shall be allowed for the completion of the transcript which shall be added to the 
completed record. Completion of a transcript within the time specified is the responsibility of the 
party requesting the transcript. Any member ofthe board ofadjustment may request that the borough 
clerk prepare a certified transcript for the board's review. The transcript will be available to the 
parties at a charge of 25 cents per page. 

SECTION 6. That KPB 21.20.280 shall be amended as follows: 

21.20.280. Written arguments. 

A. Opening argument. [EACH PARTY TO THE APPEAL] Appellant. appellee. and staff shall submit 
a written argument which shall be filed with the borough clerk within 20 days of the notice of 
certification of the record is issued, or within 20 days of the clerk issuing notice that a completed 
transcript has been filed. The written argument may include a statement of facts as derived from the 
record on appeal, a statement ofthe party's perception ofthe correctness ofthe planning commission 
decision, a list ofasserted errors, and any citations to applicable statutes, ordinances, regulations or 
other legal authority for the position taken by the party to the appeal. Failure to timely submit the 
opening written argument will result in dismissal ofthat party from the appeal. Multiple parties may 
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preserve their party status by filing a single written argument[,1 however, the written argument must 
clearly identify all parties filing the single argument. The board may waive irregularities in the 
content of the notice of appeal or written arguments. 

B. Reply argument. Each party filin" an operon" ar"ument may submit a reply argument within 
[15] 20 days of the filing deadline for the initial written arguments. The reply shall be limited to 
response to matters specifically raised in the argument responded to. A party shall file a single reply 
argument in response to all opening arguments filed. 

C. Extension. The board of adjustment chair, upon good cause shown, may grant an extension 
of time to any party or legal representative for the completion ofany act required under this section, 
except for the filing of the notice ofappeal, where the remaining parties will not appear to be unduly 
prejudiced by the delay. An extension permitted one party shall be extended to all parties by notice 
from the borough clerk. Motions for extensions shall comply with the provisions of KPB 
21.20.280(D) and 21.20.300. 

D. Service. Service of written arguments shall be made on all parties of record for briefs and 
on parties permitted to file motions and respond to motions by KPB 21.20.300 and 350. Proof of 
service shall be filed by the parties with the clerk at the same time the document served is being filed 
with the clerk. The certificate of service must specifically state the persons who have been served, 
the date and manner of service. 

SECTION 7. That KPB 2 r.20.290 shall be amended as follows: 

21.20.290. Evidence. 

[A. ALL EVIDENCE INCLUDING BUT NOT LIMITED TO MAPS, DOCUMENTS, CORRESPONDENCE, AND 

PHOTOGRAPHS THAT A PARTY WISHES THE BOARD OF ADJUSTMENT TO CONSIDER IN ITS 

DELIBERATIONS MUST BE SUBMITTED WITH THE PARTIES' WRITTEN ARGUMENTS OR REPLY 

ARGUMENTS. WITNESS LISTS MUST ALSO BE SUBMITTED BY THE DATE THE REPLY BRIEFS ARE DUE. 

PARTIES ARE DISCOURAGED FROM RESUBMITTING EVIDENCE WHICH ALREADY APPEARS IN THE 

RECORD CERTIFIED BY THE PLANNING DEPARTMENT. 

B. EVIDENCE WHICH IS NOT SUBMITTED WITH THE WRITTEN ARGUMENTS MAY NOT BE 

SUBMITTED AT THE HEARING UNLESS IT IS EVIDENCE THAT WITH DUE DILIGENCE COULD NOT HAVE 

BEEN SUBMITTED WITH THE ARGUMENTS. IF THE NEW EVIDENCE IS ADMITTED THE OPPOSING PARTIES 

UPON REQUEST SHALL BE PROVIDED ADEQUATE OPPORTUNITY TO RESPOND TO THE NEW EVIDENCE.] 

No new evidence may be presented to the board ofadjustment. except in support ofa request for 
a remand to the plannin" commission based on new evidence. pursuant to KPB 21.20.330 (A). 

SECTION 8. That KPB 21.20.310 shall be amended as follows: 

21.20.310. Board of adjustment hearing procedure. 
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A. Time. The assembly president shall establish the date for consideration of the appeal by the 
board of adjustment on a date that is not less than 35 nor more than 90 days after the service of the 
notice ofcertification of the record. The assembly may for good cause shorten or extend the hearing 
date. 

B. Participants. The board of adjustment shall permit oral argument [OR TESTIMONY] by any 
party who either filed the appeal or an entry of appearance and has filed a written argument. 

C.	 Agenda. [TESTIMONY AND] Argument shall be conducted in the following order: 

1.	 Staff overview - explanation of proceedings and decision before the planning commission, 
10 minutes. 

2.	 Appellant, 15 minutes. 

3.	 Persons filing entries of appearance [OR WITNESSES] supporting appellant, 5 minutes each. 

4.	 Appellee, 15 minutes. 

5.	 Persons filing entries ofappearance [OR WITNESSES] supporting appellee's position,S minutes 
each. 

6.	 Appellant's rebuttal, 5 minutes. 

7.	 Board of adjustment examination of staff, if any. If staff is the appellant or appellee, Item 1 
and 7 may be deleted from the agenda. 

[D. SWORN TESTIMONY. PARTIES AND WITNESSES SHALL BE SWORN IN, BUT ADVOCATES FOR 
PARTIES WHO ARE MAKING ORAL ARGUMENT RATHER THAN PROVIDING TESTIMONY, NEED NOT BE 
SWORN IN.] 

[E.]D. Agenda flexible. The board of adjustment may revise the agenda set forth in section C. 
for good cause. The board of adjustment chair person may limit [TESTIMONY] ar~ument by any 
person to reduce cumulative or repetitive [TESTIMONY] ar~ent. [THE BOARD OF ADJUSTMENT MAY 
INDEPENDENTLY CALL PERSONS TO TESTIFY WHO ARE NOT PARTY TO THE APPEAL OR INCLUDED ON 
WITNESS LISTS, IF IT BELIEVES THE TESTIMONY WILL AID ITS DECISION IN THE MATTER.] The board 
for good cause shown may grant additional time for oral argument to the original appellant or 
appellee. [OUn such event, the opposing party, where the opposing party is the original appellant 
or appellee, shall be granted equal additional time. Failure to observe the procedures set forth in 
section C. may not affect the validity of the board of adjustment's decision so long as the parties have 
had reasonable opportunity to be heard. 

[F. ]E. Deliberations. The board of adjustment may undertake deliberations immediately upon 
the conclusion of the hearing on appeal or may take the matter under advisement and meet at such 
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other time as is convenient for deliberations until a decision is rendered. Deliberations need not be 
public. The board of adjustment by majority vote may appoint a subcommittee of the board of 

.	 adjustment membership to develop findings based on the board of adjustment's deliberations. 
Deliberations and 
development of findings may be done in consultation with legal counsel. 

[G.]E. Vote. The board's decision must be made by majority vote. The vote of each board of 
adjustment member shall be made public, either orally or in the board's written decision. [IF] When 
the board publicly announces its decision the vote of each member shall be announced at that time. 

SECTION 9. That KPB 21.20.320 shall be amended as follows: 

21.20.320. Scope of appellate review. 

After the [DE NOVO] hearing the board shall apply the following rules to its decision: 

1.	 The board of adjustment may exercise its independent judgment on matters that relate to the 
interpretation or construction of ordinances or other provisions of law. 

2.	 The board of adjustment shall defer to the judgment of the planning commission regarding 
findings of fact if they are supported in the record by substantial evidence. 

3.	 Where the board of adjustment decides that a finding of fact made by the planning 
commission is not supported by substantial evidence, the board ofadjustment [SHALL] may 
make a different finding on the factual issue, based upon the evidence in the record 
developed before the plannin~ commission if it concludes a different findin~ was supported 
by substantial evidence. or may remand the matter to the plannin~ commission as provided 
in this chapter. [THE FOLLOWING: 

A.	 THE EVIDENCE IN THE RECORD DEVELOPED BEFORE THE PLANNING COMMISSION; AND 

B.	 THE RECORD DEVELOPED AT ADE NOVO HEARING BEFORE THE BOARD OF ADJUSTMENT.] 

SECTION 10. That KPB 21.20.330 shall be amended as follows: 

21.20.330. Remand by board of adjustment. 

A. Changed circumstances. An appeal alleging changed circumstances, which with due 
diligence could not have been presented to the planning commission, may be remanded to the 
planning commission [OR HEARD BY THE BOARD OF ADJUSTMENT]. 

B. Lack offindings. Appeals from plannin~ commission decisions which lack adeguate findings 
of fact and conclusions by the planning commission [MAY BE HEARD BY THE BOARD OF ADJUSTMENT 
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OR] shall be remanded to the planning commission with an order to make adequate findings of fact 
and conclusions. 

C. Findings for remand. The board of adjustment shall make findings of fact and conclusions 
setting forth the basis for the remand and shall include instructions to the planning commission 
regarding whether additional evidence, notice, hearing or findings are required. 

SECTION 11. That KPB 21.20.340 shall be amended as follows: 

21.20.340. Decision. 

A. Scope of decision. The board of adjustment shall base its decision upon the record[, 
PREFILED EVIDENCE, AND TESTIMONY PRESENTED AT THE HEARING]. The board of adjustment may 
remand, affirm, QLreverse, or modify, in whole or in part, the appealed decision or order. The 
decision, where appropriate, may include further instructions to staffor the planning commission to 
effect the board of adjustment's decision. If the board of adjustment does not remand the decision 
or order appealed, the decision or order ofthe board of adjustment is final. 

[B. INTERIM ORDER. IF UPON ENTERING DELIBERATIONS THE BOARD OF ADJUSTMENT FINDS THAT 
ADDITIONAL INFORMATION IS NEEDED TO MAKE AFULLY INFORMED AND FAIR DECISION THE BOARD 
OF ADJUSTMENT MAY ISSUE AN INTERIM ORDER REQUESTING ADDITIONAL TESTIMONY, EVIDENCE, OR 
WRITTEN PRESENTATIONS FROM ANY PARTIES. INTERIM ORDERS SHALL BE SERVED ON ALL PARTIES 
TO THE APPEAL.] 

[C]B. Written decision. The board of adjustment's decision shall be in writing and shall state 
that it is a final decision, include the board of adjustment's findings of fact and conclusions, and 
notify the parties of their right to appeal. The findings shall be reasonably specific so as to provide 
the parties, and where appropriate, reviewing authorities, a clear and precise understanding of the 
reason for the decision. 

[D]C. Time. The decision shall be filed with the clerk within 30 calendar days after the 
completion of the hearing. 

[E]D. Service. The board ofadjustment decision shall be mailed or personally delivered, within 
10 days after the board of adjustment's written decision is signed by the board of adjustment chair, 
to the parties of record who filed a written argument. 

[F]E. Similar petitions. A person aggrieved by a board of adjustment decision may not submit 
a substantially similar petition to the lower level decision maker as that which was appealed to the 
board of adjustment unless a significant change of circumstances has occurred. The mere passage 
of time is not a change in circumstances. 

SECTION 12. That KPB 21.20.350 shall be amended as follows: 
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21.20.350. Reconsideration by board of adjustment. 

[A DENIAL OF AN APPEAL IS THE FINAL DECISION.] Motions for reconsideration are prohibited. 

SECTION 13. That this ordinance shall take effect immediately upon its enactment. 

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH ON THIS 5TH 
DAY OF JANUARY, 1999. 

Ronald Wm. Drathman, Assembly President 

ATTEST: 
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