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THE A EMBLY OF THE KENAI 

Introduced by: Little 
Date: 07121192 
Hearing: 08/18/92 
Action: Defeated 
Vote: Unanimous 

KENAI PENINSULA BOROUGH 
ORDINANCE 92-38 

17.04 OF THE BOROUGH CODE AND ENACTING A NEW 
CHAPTER 17.06 TO YERN ACQUISITION, CLASSIFICATION, MANAGEMENT 
AND DISPOSITION OF BOUGH OWNED LANDS 

WHEREAS,	 it is desirable to u ate Title 17 of the Code of Ordinances pertaining to 
acquisition, manageme classification, and disposition of borough owned lands; 
and 

WHEREAS,	 the Mayor and Land Manage nt Division recommend a two-tier classification 
process; and 

WHEREAS, lands should-be classified prior to di osition of an interest in them; and 

WHEREAS,	 it is desirable to have policies and proc 
land 

NOW THEREFORE, BE IT ORDAINED BY 
PENINSULA BOROUGH: 

Section 1.	 That the Kenai Peninsula Borough Code of Ordinanc is hereby amended by 
repealing Chapter 17.04 and enacting a new chapter e 'tled "Borough Real 
Property" to be numbered KPB 17.06, which shall read as 

CHAPTER 17.06 

BOROUGH REAL PROPERTY 

17.06.010 Objectives. The Kenai Peninsula Borough policy 
management of all borough owned and municipal entitlement lands shall have as its object es: 

A. The efficient acquisition, management, classification and disposition of borou h 
lands; 

B. The promotion of orderly development; 
C. The protection and orderly management of the borough's natural resources; 
D. The preservation of borough lands important for wildlife habitat, scenic value, 

llows: 

with respect 
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recreational needs, and historic areas; 
E. . The retention of borough lands essential for health, safety and educational needs. 
17.0 020 Land Mana ement Division-established. There is established within the office 

of the Resour Planning Department the Division of Land Management. The Division of Land 
Management sh I be administered by the Land Management Officer who shall be subject to the 
direction and supe ision of the Planning Director. The Land Management Division shall be the 
managing authority or all borough land unless the mayor has designated in writing another 
borough department s the managing authority for a specific parcel of land. The Land 
Management Division s all manage borough land in accordance with this title, the management 
plans, and with procedure adopted by the mayor and made available to the public. A managing 
authority other than the Management Division may promulgate rules and regulations for 
the use of borough land unde their authority. 

17.06.030 Land Mana e ent Officer-res onsibilities. The Land Management Officer 
shall have authority and responsibi "ty for: 

A. Establishing and main "ning the borough's Land Bank in accordance with section 
17.06.300 -.320; 

B. Preparing preliminary r ommendations to the planning commission for 
classification of borough lands from time time in an ongoing and orderly manner; 

C. Reviewing classification petit ns and make recommendations to the planning 
commission; 

D. Preparing lease and permit docu nts and executing same 
upon authorization by the mayor as provided by s tion 17.06.470 and section 17.06.480. 

E. Preparing invoices of fees due on lea payments; 
F. Administering authorized sales of I s including preparation of necessary 

documents; 
G. Preparing and executing contracts for the s e of small quantities of materials; 
H. Providing information and assistance to the p lie and governmental agencies on 

borough land matters; 
1. Organizing and supervising the Land Manageme Division staff. 

17.06.100 Acquisition ofland-methods. The primary meth s the borough may use to 
acquire lands inside or outside the borough boundaries are: 

A. Negotiate purchase or lease; each lease shall incorporat or is deemed to have 
incorporated the following clause, "Unless the assembly by resolution pr ides otherwise, this 
lease shall automatically terminate without penalty on June 30 of any y during which the 
Kenai Peninsula Borough assembly fails to appropriate funds sufficient t make the lease 
payments on the leased property for the following fiscal year"; 

B. Negotiate exchange involving borough land; 
C. Dedication, grant or gift; 
D. Deed in fee for full or partial satisfaction or settlement of a debt 0 to the 

borough, legal action with the borough, or judgment in favor of the borough; 
E. Exercise of the powers of eminent domain and declaration of taking in accoance 

with A.S. 29.35.030; however, eminent domain shall be exercised only if the mayor has made 
reasonable but unsuccessful efforts to negotiate a purchase; and 
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F. Municipal entitlement in accordance with AS 29.65.010-.140; 
G. Public purpose and expansion needs in accordance with AS 38.05.810; 
H. This section does not prohibit the borough from acquiring lands by any other 

lawful means. 

17.06.110 Ac ui ·tion-Assembl Authorization. An assembly resolution authorizing the 
acquisition shall be requir before the borough may acquire land except that a resolution shall 
not be required if the acquis .on is for a fair market value and the acquisition is: 

A. Pursuant to a d ication of a right-of-way or public utility easement; 
B. Pursuant to a gr previously approved by the assembly; 
C. Pursuant to a gener rant land entitlement previously approved by the assembly; 
D. Pursuant to a deed in ee for full or partial satisfaction or settlement of a debt 

owed to the borough, legal action wit the borough, or judgment in favor of the borough; or 
E. For a right-of-way or eas ent necessary for the development of a service area 

improvement, borough facility or borougH and disposal previously approved by the assembly. 

17.06.120 Ac uisition-Offer to Ac Ul Land. A. An offer to acquire land for the 
borough shall be in writing and shall be signed y the mayor. 

B. The assembly may authorize acquis 'on at more than fair market value only if the 
resolution authorizing the acquisition contains a ding of fact that the acquisition is for a 
compelling public purpose. 

17.06 200 Classification/Reclassification of Boro h Lands. 
A. Only those lands which the borough has receiv state patent or has received a final 

decision for future title conveyance from the state under the unicipal Entitlement Act, or has 
otherwise received clear title may be classified or reclassified. 

B. Lands meeting the requirements of section 17.06.2oo( shall be classified from time 
to time in an ongoing and orderly manner. Classification or reclass' lcation may be initiated by 
the borough administration or the public and may be based on a n generated by the public, 
private industry, borough, state, federal or other municipality. 

C. Petitions for classifying or reclassifying shall be submitted to th Land Management 
Officer on the appropriate form. Said form shall be completed in full and sh I clearly state the 
description of the property, its current classification, the proposed classifica n and the basis 
for the proposed classification and by whom submitted. 

D. Within 30 days of receipt of the completed form, notice of the classific tion shall be 
published one time in a newspaper of general circulation. The notice shall ontain the 
description of the property to be classified or reclassified, the proposed classificati nand/or 
reclassification and their allowed uses, who initiated the classification, where written c ments 
may be submitted, the last date for which written comments may be submitted, and th date, 
time, and location of the planning commission public hearing. A copy of the notice shall bent 
by regular mail to all owners and/or leaseholders of record of property located within a ra . s 
of one-half mile of the lands to be classified. The public comment period shall not be less than\ 
fourteen (14) calendar days. . 
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The planning commIssIon shall hold public hearing on the classification or 
reclassi I tion and make recommendations to the assembly. Recommendations shall be based 
on finding of fact which may include: the location of the lands, surrounding uses and 
ownership, e .sting and future access, property characteristics including topography, soils and 
availabi1ity of tilities, any known encumbrances or permits, physical examination where 
necessary or feasl e, and shall be compatible with any land use plan adopted under the borough 
Comprehensive PI 

F. By 'resolu' n the assembly shall approve or disapprove the planning commission 
recommendations "for lassification or reclassification or return the classification or 
reclassification to the plan 'ng commission for modification. 

G. The Land Mana ment Division shall be responsible for the official map depicting 
the current classifications. 

H. Borough lands may ti classified as: 
1. "Sale" lands with subclassification of: 

a. Agriculture 
b. Residential 
c. Commercial 
d. Heavy Industrial 
e. Light Industrial 
f. Recreational 
g. Preservation 
h. Government (including schools) 
1. Resource Extraction 
J. Private (noncommercial/nonindustri 

cemeteries) 
k. Utility/Transportation (not including oil d gas and 

electricity generation or production faci . 'es) 
1. Waste Handling 
m. Multiple Use 

2. "Short term lease" lands - 5 years or less - with a su classification of: 
a. Agriculture 
b. Commercial 
c. Light Industrial 
d. Recreational 
e. Preservation 
f. Government (including schools) 
g. Resource Extraction 
h. Private (noncommercial/nonindustrial including 

cemeteries) 
i. Utility/Transportation (not including oil and gas a 

electricity generation or production facilities) 
j. Multiple Use 

3. "Long term lease" lands - more than 5 years or less than 5 years that allow for 
extension or renewal with a subclassification of: 

a. Agriculture 
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Government (including 

b. Residential 
c. Commercial 

\ d. Heavy Industrial
 
Light Industrial
 
Recreational
 
Preservation 
Government (including schools) 

Resource Extraction 
Private (noncommercial/nonindustrial including 

cemeteries) 
k. "lity/Transportation (not including oil and gas and 

electricity generation or roduction facilities) 
l. Multi Use 

4. "Retain fo pecific use" lands with a subclassification of: 
a. Agricultu 
b. Residential 
c. Commercial 
d. Heavy Industri 
e. Light Industrial 
f. Recreational 
g. Preservation 
h. 
i. Resource Extraction 
J. Private (noncommercial/no "ndustrial including 

cemeteries) 
k. Utility/Transportation (not inc ding oil and gas and 

electricity generation or production facilities) 
l. Waste Handling 
m. Multiple Use 

5. "Retain for Future Nonspecific Public Us " lands; 
6. "Unclassified/Undesignated" lands. 

I. Classification of property is for review and mana ment purposes and does not 
create any right to purchase or be considered for purchase unless mination and approval has 
taken place as provided in this chapter. 

1. Lands classified as "Sale" and having a subclassification f "Residential" shall be 
conveyed by a deed containing restrictions or covenants which prohibit e use of the land for 
any other purpose. Restrictions or covenants may be modified by: 

1. Submittal of a petition to the Land Management fficer requesting 
modification and stating the justification for the request; 

2. Within 60 calendar days from the date of receipt of the pe 'tion the Land 
Management Officer shall report and recommend to the planning commission; 

3. The planning commission shall consider the petition and reco mend an 
appropriate action to the assembly; 

\ 

" 
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4. The assembly may by resolution authorize the repeal of any restriction or 
covenant and ause the appropriate document to be filed with the district recorder. 

17.06.3 Establishment of a Land Bank. There is hereby established a Land Bank. 
The Land Bank ls or the purpose of holding lands which have been classified for a specific 
purpose or use but s 'd purpose or use has not been authorized by enabling legislation. 

17.06.310 Land ank De sit. A. Land classified and approved for a specific 
purpose or use shall be posited in the Land Bank until such time as enabling legislation 
authorizes the withdrawal 0 land from the bank for disposition. 

B. Lands which h ye been withdrawn from the Land Bank for disposition but were 
not disposed of, shall be rede ited in the Land Bank. 

17.06.320 Land Bank No .nation and Withdrawal. A. No land shall be sold or leased, 
even after classification, unless it h been nominated for withdrawal from the land bank and 
the assembly has approved by resolu . n the nomination for disposition of the interest to be 
conveyed. 

B. The mayor or any person y nominate land to be removed from the land bank 
for disposition of an interest in the propert Nomination may be made for unclassified lands, 
but such nomination shall be accompanied y application for classification of the land in 
accordance with the provisions of section 17.0 200 governing classification of borough lands. 
No nomination of unclassified land may be appro until classification of the property has been 
approved by the assembly.. 

C. Nomination for withdrawal of land b k lands shall be made on forms provided 
by the land management division. 

D. In approving the nomination for withdra al, the assembly shall determine that 
there is a need for land to be placed on the market, that i is in the best interest of the borough 
and the public, and the method of disposal as permitted un r this title. Disposals will be held 
a minimum of two times within a calendar year. The e of lands foreclosed upon for 
nonpayment of real property tax shall be considered as one 0 he disposals. 

E. Lands approved for disposal shall be placed in ho ing until the next disposal is 
scheduled unless it is based on findings of fact that a need exists r earlier disposal. 

F. If the borough is unable to sell the property by the autH rized means within ninety 
days or the period specifically authorized by the assembly in authorizl g the sale, whichever is 
longer, the property shall be available for sale as an over-the-counter e to be conducted as 
provided in section 17.06.450(G). If not sold within 120 days after being ligible for over-the
counter sale the land will revert to the land bank and not be immediately a: ailable for sale. 

17.06.400 Disposition of borough land. Except as otherwise provid by this title no 
land or interest in land may be sold or leased or otherwise disposed of unless th land has been 
classified in accordance with the provisions of this chapter. All lands except til se received 
through tax foreclosure proceedings shall be sold or leased at fair market value or .r market 
rental value as determined by a qualified appraiser except as provided in section 17.0 430(C). 

\ 
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( 
1 .06.410 Eli ibilit of Purchaser. The mayor shall not sell, lease or authorize any 

other use r disposition of borough land to a person who is delinquent in the payment of any tax, 
debt or ob' ation owed to the borough. 

17.06. 0 Ma or Authorized to Sell Borou h Land. A. The mayor may sell 
borough land ac rding to the terms fixed by the assembly except that the mayor shall not sell 
approved, unpaten general grant land without fully disclosing the unpatented status of the land 
to the purchaser an obtaining the consent of the State of Alaska, Department of Natural 
Resources, Director 0 Lands. 

17.06.430 Terms f a Land Sale. A. The assembly shall by ordinance fix the terms 
of all sales of borough Ian The ordinance shall contain the date of the sale, the method or 
methods of sale, the manner' which payment is to be made, the interest to be conveyed, the 
instrument of conveyance to be used, and any other terms the assembly deems appropriate. 

B. The assembly ma uthorize payment to be made over time only if: 
1. The down p ment, payment schedule and rate of interest is the prime 

interest rate in effect on the authoriz date of sale plus two percent (2 %); 
2. The period for t payment does not exceed ten years, or twenty years 

if the land is sold for agricultural use; d 
3. No sales will be fin ced that have a remainder balance due of $7,500 or 

less after the down payment regardless the required minimum down payment or any 
discounts. 

4. A late fee of ten perce of the monthly payment shall be charged 
whenever a payment is received ten or more cale dar days past the due date. 

C. The assembly may authorize the sale f land for less than fair market value only 
if the land is to be offered at an auction, or if the or .nance authorizing the sale contains: 

1. A finding that sale for less than .r market value is in the best interests 
of the borough; 

2. A statement of the facts on which th finding is based; and 
3. The period of time during which the 0 er may be accepted. 

D. If the assembly requires a prospective buyer pay to the borough a down 
payment, bond or other deposit, and if the prospective buyer br ches a term of the sale, then 
the borough shall retain as liquidated damages the prospective buy's down payment, bond or 
other deposit. 

17.06.440 Notice of Land Sale. Notice of a land sale shall be ublished four times in 
the thirty day period immediately preceding the date of the sale. The la notice of sale must 
appear not less than 5 calendar days prior to the date of disposal. The no .ce shall contain a 
brief description of the land, the general location of the land and the terms 0 the sale as fixed 
by the assembly by ordinance. 

17.06.450 Methods of Disposition. A. Tax Foreclosure Sale. Not 'thstanding 
conflicting provisions of this title, the sale and management of tax foreclosed prope shall be 
in accordance with the requirements of A.S. 29.45 and KPB 5.12. 
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B. Auction Sale or Lease. The assembly may by ordinance authorize the sale or lease 
of borough Ian by outcry public auction. Sale or lease of the land shall be to the highest 
bidder who per ms all the terms of the disposal. The mayor may promulgate rules and 
regulations for con ucting an auction. 

C. Exchange S . The assembly may by ordinance authorize the exchange of borough 
land but only if the ordin ce authorizing the exchange sale contains a finding that the exchange 
sale is in the best interests f the borough and a statement of the facts on which the finding is 
based. 

D. Cooperative Sale or se. The assembly may by ordinance authorize the mayor to 
develop and sell or lease borough and in cooperation with a person or a public agency. This 
cooperation may include, but is no imited to, the sale or lease of borough land subject to a 
preliminary subdivision plat, the sale lease to a private developer of borough land subject to 
a development contract, or a sale of lea in cooperation with a public or governmental agency. 
A cooperative sale or lease shall be cond ted according to the bidding requirements of KPB 5, 
unless the sale or lease is in cooperation . h a public or governmental agency. 

E. Combination Sale or Lease. The a sembly may by ordinance authorize the sale or 
lease of borough land by the use of any combina .on of the methods authorized by this chapter. 

F. Sealed Bid Sale or Lease. The assembly ay by ordinance authorize the sale or lease 
of borough land by sealed bid. 

G. Over-the-Counter Sale or Lease. The asserhb may by ordinance authorize the sale 
or lease of borough land over-the-counter on a first come asis. 

17.06.460 Conveyance of the Land. A. After a qu ified, successful purchaser or 
lessee has paid to the borough the payments required by ordinan e, the mayor shall execute the 
instrument of conveyance authorized by ordinance that transfers t land or the interest in land 
to the buyer. All conveyance documents shall be recorded in the propriate recording office 
and made a part of the public record. 

B. An instrument conveying land or an interest in land £ agricultural use shall 
contain restrictions that: 

1. Restrict the use of the land to agricultural use; and, 
2. Prohibit subdivision. 

C. An instrument conveying land with a subclassification of res ential use shall 
contain restrictions that restrict the use of the land to residential use. Said res tion may only 
be removed in accordance with section 17.06.200(J). 

17.06.470 Lease. A. Short term lease. The mayor may lease boroug land for 
a period not to exceed five years according to the terms fixed by the assembly except hat the 
mayor shall not lease approved, unpatented general grant land without fully disclosi the 
unpatented status of the land to the lessee. 

. \ 
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2. 
3. 

1. Applications to lease must be submitted on forms approved by the borough 
and be a companied with the appropriate fee as established by the fee schedule. 

Proof that all taxes, debts or other obligations due the borough are current. 
The filing of an application for lease does not give or imply that the 

'ght to the lease or use of the land under application. 
4. Unless otherwise authorized by assembly ordinance, an application shall 

expire at the end 0 90 days after authorization if the applicant has not completed and signed all 
required documents d the land shall return to the Land Bank. 

5. I annual lease fees are due and payable in advance. 
R Long ter ease. The mayor may lease borough land for a period exceeding five 

years according to the te s fixed by the assembly except that the mayor shall not lease 
approved, unpatented gener rant land without fully disclosing the unpatented status of the land 
to the lessee. 

1. An applic .on to lease must be submitted on forms approved by the 
borough and be accompanied with he appropriate fee as established by the fee schedule. 

2. Proof that all es, debts or other obligations due the borough are current. 
3. An application st be submitted with a development plan disclosing use, 

nature of improvements and estimate of alue, and development and construction time table. 
4. The filing of an ap ication for lease does not give or imply that the 

applicant has a right to the lease or use of t land under application. 
5. Unless otherwise authon ed by assembly ordinance, an application shall 

expire at the end of 90 days after authorization i he applicant has not completed and signed all 
required documents and the land shall return to th Land Bank. 

6. The annual lease rate for the fi t five years for a long term lease shall be 
established as the "fair market rental value" as determ ed by a qualified appraiser. 

7. The lease rate shall be adjusted on e anniversary date of the lease every 
five years after the initial five year term unless otherwise uthorized by assembly ordinance. 
The adjusted lease rate shall be determined by a qualified a raiser. 

8. All annual lease fees are due and payabl in advance. 
9. Leased lands shall be utilized for pu es within the scope of the 

application, the terms and conditions of the lease and in co formity with the lessee's 
development plan, and any land use or comprehensive plans. Utili tion or development for 
other than the allowed uses shall constitute a violation of the lease an the lease will become 
subject to cancellation. 

10. Failure on the part of the lessee to substantially comp te his development 
plan of the land or to not be consistent with the proposed use and terms an conditions of the 
lease within two years of the anniversary date of said lease shall constit e grounds for 
cancellation. 

11. For the purpose of interim or permanent financing or refin ing of the 
improvements to be placed upon the leased premises, and for no other purpose, a Ie ee may, 
upon written approval of the borough, encumber by mortgage, deed of trust, assignment r other 
appropriate instrument, the lessee's interest in the leased premises and in and to the lease, 
provided said encumbrance pertains only to the leasehold interest. 

C. Agricultural Lease. The mayor may lease borough land for agricultural purposes 
according to the terms fixed by the assembly except that the mayor shall not lease approved, 
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unpatented general grant land without fully disclosing the unpatented status of the land to the 
lessee. 

1. An application to lease must be submitted on forms approved by the 
borough and b accompanied with the appropriate fee as established by the fee schedule. 

2. Proof that all taxes, debts or other obligations due the borough are current. 
3. An application must be submitted with a range management plan, 

development plan isclosing use, nature of improvements and estimate of value, and 
development and cons ction time table. 

4. T e filing of an application for lease does not give or imply that the 
applicant has a right to t lease or use of the land under application. 

S. Unle otherwise authorized by assembly ordinance, an application shall 
expire at the end of 90 days ter authorization if the applicant has not completed and signed all 
required documents and the I d shall return to the Land Bank. 

6. The annu lease fee shall be established at the prevailing rate. 
7. All annual se fees shall be due and payable in advance. 
8. Leased lands shall be utilized for purposes within the scope of the 

application, the terms and conditi s of the lease and in conformity with the lessee's 
development plan, and any land use 0 comprehensive plans. Utilization or development for 
other than the allowed uses shall consti te a violation of the lease and the lease will become 
subject to cancellation. 

9. Failure on the part the lessee to substantially complete his range 
management plan, development plan of the I d or to not be consistent with the proposed use 
and terms and conditions of the lease within tw ears of the anniversary date of said lease shall 
constitute grounds for cancellation. 

17.06.480 Temporary Use of Borough Land. A. A person who wishes to use 
borough land for a temporary use shall apply to the ma or for a permit on lands appropriately 
classified to allow such use. The borough shall not issue permit until applicant has provided 
proof that all tax accounts, debts or other obligations due e borough are current. 

B. A temporary use permit is exclusive and nont sferable and is valid for a period 
no greater than five years from the date of issue. If the Land anagement Officer determines 
that the proposed use may substantially affect the surrounding , then the Land Management 
Officer shall publish notice of the proposed use. The notice s all be published twice in a 
newspaper of general circulation and shall include a description of t e proposed use, and notice 
of a fourteen calendar day period during which public comment on he proposed use will be 
accepted by the Land Management Officer. If substantial public c mment adverse to the 
proposed use is received, then prior to issuing the permit the Land M gement Officer shall 
request that the planning commission hold a public hearing on the propos use before granting 
a permit. 

C. The applicant shall pay in advance to the borough the permit as required by 
the fee schedule. 

D. If the Land Management Officer determines a temporary use may ause damage 
to the borough land then the Land Management Officer shall require the applicant t st a bond 
in advance with the borough to insure that the applicant restores the land to reasonab the same 
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condition it was in at the time the permit was executed. The bond amount shall be not less than 
the fair market value of the land. The bond shall not be released until the user has complied 
with all conditions of the permit upon termination or cancellation of the permit. 

The borough land may be inspected at any time to insure compliance with 
condition of the permit. The Land Management Officer may, for cause and without notice to 
the permitt ,immediately revoke a temporary use permit. The permittee whose temporary use 
permit has b revoked shall, within the time specified in the permit and if no time is specified 
within thirty s of the revocation of the permit, remove from the borough land all 
improvements pIa: ed on the borough land pursuant to the temporary use. Any improvements 
remaining on the 1 d after thirty days of revocation become the property of the borough and 
may be disposed of s surplus property in accordance with KPB Chapter 5 or by other 
authorized means at the xpense of the permittee. 

F. A tempor use permit may not be renewed, but the Land Management Officer 
may reissue another permit the permittee has complied with the provisions of this section and 
the terms of the prior permit. 

G. A temporary use rmit does not create an interest in the title to the land. 

17.06.485 Casual Use of rou h Land. A. Only lands classified as "sale", "short 
term lease" or "long term lease" WI a subclassification of "recreational", "commercial", 
"resource", "agriculture" or "multiple se" may be subject to casual use. Casual use is 
nonexclusive and involves only minimal "turbance to the land. 

B. The casual use of borough 1 does not require a permit. 
C. A casual use does not create an "nterest in the title of the land. 
D. The mayor may close any and all orough land to casual use by issuing a written 

order that contains a finding that an emergency ex ts and a statement of the facts on which the 
finding is based. The mayor shall publish notice of f e location of borough land that the mayor 
has closed to casual use. 

17.06.490 Sand ravel and materials--Ne otiat A. 
The Land Management Officer is authorized to sell materi rom established material sites or 
other sites classified as Resource Extraction at the current m et value. Each contract shall 
permit removal of a stated amount of material not to exceed 3 ubic yards per applicant per 
year from the date of execution of the contract. 

B. All applications shall be submitted on the appropriate orough form. 
C. Proof that all taxes, debts or other obligations due the bough are current. 
D. The applicant may be required to file a mining plan. Th plan may consist of 

cross-section survey of uplands, methodology for site clearings, strippin and stockpiling of 
overburden, site restoration, provisions for drainage ditching and developm t of access, and 
other information as may be required. 

E. Material sale contracts shall not be extended in time nor in quanti . 
F. Full payment shall be made at the time the sale contracted is execut 
G. A bond may be required at the time sale contract is executed. The bon~hall be 

at least One Hundred Dollars ($100.00) or ten percent (10%) of the negotiated price. The bond 
shall be retained until such time as site restoration and all other requirements are met and 
completed and accepted by the borough. 
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H. Liability insurance or additional requirements may be required if deemed 
necessary in the best interests of the borough. 

17.0 .500 Tres ass on Borou h Land. A. A person shall not trespass on borough 
land. If the yor has knowledge of a trespasser, then the mayor shall take steps to remove the 
trespasser. Un ss provided otherwise, the trespasser shall restore the borough land to the same 
condition it was at the time just before trespass began. The trespasser shall pay all costs 
incurred by the bor gh as a result of the trespass. 

C. The bo ugh may grant a lease or an easement to an unintentional trespasser 
because of extreme har hip that will be suffered by the trespasser. A nonexclusive example 
of such an extreme hardsli' is where a permanent residential structure is unintentionally built 
on borough land. 

D. A trespass may resolved through negotiated sale of the smallest practical area 
to the trespasser with all or a rtion of the survey and related costs being paid by the 
trespasser. 

17.06.550 Use of Borou h Lan for Tem or Access. A. The Land Management 
Officer may grant a temporary access per it for access across borough land when such access 
is necessary for construction, resource extrac 'on, or other temporary activities on adjoining land 
or where borough lands hinder access within area. 

B. The temporary access permit prov' ed for in this section shall be subject to such 
conditions as shall be considered necessary to ensur the prudent use of borough resources while 
allowing access across borough land. 

C. A temporary access permit is nonexclus e and is valid for a period no greater 
than five years from the date of issue. A temporary ac ss permit may be reissued with the 
same conditions, upon application if there are no substanti changes in the projected plan of 
operations and all conditions of the previous permit have bee met. 

D. The applicant shall pay in advance to the borou the fee required by the fee 
schedule. The transferee must provide proof that all tax accounts, debts and other obligations 
due the borough are current. 

E. A temporary access permit is transferrable subject to th written approval of the 
Land Management Officer and subject to the agreement of the transferee 0 abide by all terms 
and conditions of the temporary access permit. Within thirty days 0 receipt of written 
notification of a transfer, the Land Management Officer shall provide w en approval or 
disapproval. The permittee remains liable for all permit conditions until the tr sfer has been 
approved or the Land Management Officer receives written notice canceling the . ense. The 
transferee must provide proof that all real, personal and sales tax accounts are curr t. 

F. The permittee shall reimburse the borough for timber of commercial qUall which 
is used or destroyed by the permittee on borough land. The amount of reimbursement s I be 
determined based upon accepted forestry practices for the appraisal of timber value. 

G. The permit area may be inspected by the borough at any time to ensu 
compliance with conditions of the permit. If a permittee fails to demonstrate good faith efforts\\ 
to comply with the conditions of the permit, and after receiving written notice, fails to remedy 
such default within the time specified in the notice, the Land Management Officer may revoke 
the permit upon thirty days written notice, and require the posting of a bond before issuing a 
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new permit. The bond amount shall be not less than the fair market value of the permit area. 
The bond shall not be released until the user has complied with all conditions of the permit upon 
termination or cancellation of the permit. 

17.06. General Conditions. A. Applicability. Each of the following terms 
and conditions sh unless inapplicable by its own terms, apply to every sale or lease of land 
or interest in land b the borough, unless otherwise specifically provided by ordinance of the 
assembly. The terms d conditions, as well as any others established by the assembly or the 
Land Management Offi , shall be included in every agreement of sale, lease or other document 
disposing of land or an i erest in borough land in substantially the manner set out in this 
section. 

B. Assignments. ny purchaser, lessee, or permittee may assign the lands upon 
which he has an agreement onl if approved by the mayor or the Land Management Officer 
when applicable. Applications fo assignment shall be made in writing on a form provided by 
the borough. The assignment shall e approved if it is found that all interests of the borough 
are fully protected. The assignee s all be subject to and governed by the provisions and 
regulations applicable thereto. 

C. Breach of Agreement. In t e event of a default in the performance or observance 
of any of the agreement terms, conditions, ovenants and stipulations thereto, and such default 
continues thirty days after written notice of t default, the borough may cancel the agreement, 
lease, or permit or take any other legal action or damages or recovery of the property. No 
improvements may be removed during the time hich the contract is in default. 

D. Cancellation. A purchase agreeme lease or permit in good standing may be 
canceled in whole or in part, at any time, upon m ual written agreement by the purchaser, 
lessee, or permittee and the mayor or Land Managem t Officer when applicable. A purchase 
agreement, lease, or permit is subject to cancellation in whole or in part if improperly issued 
through error in procedure or with respect to material fac .. 

E. Conditional Contract. The borough may cond ·onally sell, lease, or issue permits 
for land it selects under the various state land grants and lands ·t reasonably believes it will own 
or will acquire title to prior to the actual receipt of title. An ag ment, lease, or permit issued 
on this conditional basis shall be canceled in whole or in part in tH event the borough is denied 
title to said lands. Payment made by the purchaser, lessee, or per ittee on the land to which 
title is denied the borough shall be refunded in whole or in part to the agreement holder of 
record and any properly recorded lienholder, if any, jointly. However, he borough shall in no 
way be liable for any damage that may be done to the land by the purchase lessee, or permittee 
or liable for any claim of any third party, or to any claim that may arise om ownership. In 
the event the borough does receive title to the land under agreement, the con ·tional agreement 
shall then have the same standing, force and effect as non-conditional agreeme ts issued under 
any regulations of this chapter. 

F. Entry or Re-entry. In the event that the purchase agreement or lease is 
terminated, canceled or forfeited, or in the event that the demised lands, or any p thereof, 
should be abandoned by the purchaser during the agreement term, the borough or it agents, 
servants or representative, may immediately or any time thereafter, enter or re-enter and resume 
possession of said lands or such part thereof, and remove all persons and property therefrom 
either by summary proceedings or by a suitable action or proceeding at law or equity without 
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being liable for any damages therefor. Entry or re-entry by the borough shall not be deemed 
an acceptance of surrender of the contract. 

G Fire Protection. The purchaser, lessee, or permittee shall take all reasonable 
precaution to prevent, and take all reasonable actions to suppress destructive and uncontrolled 
grass, brush, and forest fIres on the land under agreement, and comply with all laws, regulations 
and rules pro ulgated and enforced by the protection agency responsible for forest protection 
within the area . herein the demised premises are located. 

H. M'fIcation. A purchase, lease or permit agreement may not be modifIed orally 
or in any manner ot r than by an agreement in writing signed by all parties or their respective 
successors in interest. 

I. Notice. y notice or demand, which under the terms of an agreement or under 
any statute must be given r made by the parties thereto, shall be in writing, and be given or 
made by registered or certi mail, addressed to the other party at the address shown on the 
contract. However, either p y may designate in writing such other address to which such 
notice of demand shall thereafte be so given, made or mailed. A notice given hereunder shall 
be deemed received when deposit in a U.S. general or branch post offIce by the addressor, 
and in like manner a notice from e borough to a vendee shall be deemed received by the 
vendee when such notice arrives at th general or branch post offIce from which fInal delivery 
to the said purchaser, lessee or permitt would normally be accomplished. 

J. Notice of Default. Noti of the default will be in writing as provided in 
subsection I. of this section. A copy of the otice will be forwarded to all lienholders or others 
who have properly recorded their interest in e purchase, lease or permit agreement with the 
borough. 

K. Removal or Reversion of Impr Yements Upon Cancellation of Purchase 
Agreement or Lease. 

1. Improvements owned by a purch er, lessee, or permittee on borough lands 
shall, within thirty calendar days after the termination the agreement, be removed by him; 
provided, such removal will not cause injury or damage t the land; and further provided, that 
the mayor or Land Management OffIcer when applicable ma extend the time for removing such 
improvements in cases where hardship is proven. The retirin purchaser, lessee, or permittee 
may, with the consent of the mayor or Land Management OffI r when applicable, dispose of 
his improvements to the succeeding purchaser, lessee or permitt 

2. If any improvements and/or chattels having appraised value in excess 
of ten thousand dollars, as determined by a qualifIed appraiser, are no emoved within the time 
allowed, such improvements and/or chattels shall, upon due notice to t purchaser, lessee, or 
permittee under the terminated or canceled contract, be sold at public under the direction 
of the mayor and in accordance with the provisions of KPB Chapter 5. The oceeds of the sale 
shall inure to the former purchaser, lessee, or permittee who placed such imp vements and/or 
chattels on the lands, or his successors in interest, after paying to the borough I moneys due 
and owing and expenses incurred in making such sale. In case there are no other .dders at any 
such sale, the mayor is authorized to bid, in the name of the borough, on such im ovements 
and/or chattels. The bid money shall be taken from the fund to which said lands be ng, and 
the fund shall receive all moneys or other value subsequently derived from the sale of easing 
of such improvements and/or chattels. The borough shall acquire all the rights, both leg and 
equitable, that any other purchaser could acquire by reason of the purchase. 
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3. If any improvements and/or chattels having an appraised value of ten 
thousand dollars or less, as determined by the mayor, are not removed within the time allowed, 
such i rovements and/or chattels shall revert and absolute title shall vest in the borough. Upon 
request, e purchaser, lessee, or permittee shall convey said improvements and/or chattels by 
appropriat .nstrument to the borough. 

L. Rental for Improvements or Chattels not Removed. Any improvements and/or 
chattels belong g to the purchaser, lessee, or permittee or placed on the land during his tenure 
with or without is permission and remaining upon the premises after the termination of the 
contract shall entit the borough to charge a reasonable rent therefor. 

M. Resal In the event that a purchase or lease agreement should be terminated, 
canceled, forfeited or bandoned, the borough may offer said lands for sale, lease or other 
appropriate disposal pur ant to the provisions of this chapter or other applicable regulations. 
If said land is not immedi ely disposed of then said land shall return to the Land Bank. 

N. Responsibilit of Location. It shall be the responsibility of the purchaser, lessee, 
or permittee to properly loca: himself and his improvements on the purchased, leased, or 
permitted lands. 

O. Rights of Mortgag or Lienholder. In the event of cancellation or forfeiture of 
a lease or sale agreement for caus the holder of a properly recorded mortgage, conditional 
assignment, or collateral assignment '11 have the option to acquire the lease or sale agreement 
for the unexpired term thereof, subjec to the same terms and conditions as in the original 
instrument. Any party acquiring an agric tural purchase or lease agreement must meet the same 
requirements as the original purchaser or I see. 

P. Rights-of-way. The borough may and does expressly reserve for itself, its 
successors, assignees or permittees, an easeme t or right-of-way fifty feet on each side of all 
section lines running through or bordering boro h owned land. Further all trails or roads 
recognized by the borough as in existence at the . e the land is sold shall be considered an 
easement for public use. Nothing herein contained sh I prevent the mayor or Land Management 
Officer when applicable from specifically reserving suc additional easements and rights-of-way 
across borough lands as deemed reasonable and necess prior to the sale thereof. 

Q. Sale Documents. All sales of borough lands hall be on approved borough forms 
suitable for recording and may consist of a warranty deed, d of trust, agreement to purchase, 
promissory note and any other required documents. 

R. Sanitation. The purchaser, lessee, or permittee sH I comply with all regulations 
or ordinances which a proper public authority in its discretio shall promulgate for the 
promotion of sanitation. The premises under purchase or lease agr ment, or permit shall be 
kept in a clean and sanitary condition and every effort shall be made 0 prevent any pollution 
of the waters and land. 

S. Shore Land Public Access Easement. The borough shall es blish a minimum 50 
foot public access easement landward from the ordinary high water mark mean high water 
mark before it sells or leases its land adjacent to any public waters, anadrom s fish stream or 
any of its land reasonably required for public access to such public waters. the least, the 
easement shall allow the passage of the public by foot or non-motorized method. 

T. Subleasing. No lessee may sublease lands or any part thereof wit ut written 
permission of the mayor or Land Management Officer when applicable. A sublease shall be in 
writing and subject to the terms and conditions of the original lease. 
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U" Violation of any provisions of this chapter or of the terms of the agreement of 
sale, lease permit may expose the purchaser, lessee, or permittee to appropriate legal action 
including for iture of purchase interest, termination, or cancellation of his interest in accordance 
with state law: 

V. Otten Waiver. The receipt of payment by the borough, regardless of knowledge 
of any breach of ttl purchase agreement by the purchaser, lessee or permittee, or of any default 
on the part of the p chaser, lessee or permittee in observance or performance of any of the 
conditions or covenan of the agreement, shall not be deemed to be a waiver of any provision 
of the agreement. Failu of the borough to enforce any covenant or provision therein contained 
shall not discharge or inv "date such covenants or provisions or affect the right of the borough 
to enforce the same in the, vent of any subsequent breach or default. The receipt by the 
borough of any payment or yother sum of money after notice of termination or after the 
termination of the agreement or any reason, shall not reinstate, continue or extend the 
agreement, nor shall it destroy in any manner impair the efficacy of any such notice of 
termination unless the sole reason fi the notice was nonpayment of money due and the payment 
fully satisfies the breach. 

17.06"700 Definitions. In this c apter, unless the context otherwise requires: 
1. "Agriculture" means lands uited for raising and harvesting crops; feeding, 

breeding and management of livestock; dairy g; or, other farm use or any combination of these. 
Lands subclassified as "agriculture" shall be r ed based on the same or similar criteria as used 
for the "Land Evaluation and Site Assessment" repared by the Homer and Kenai-Kasilof Soil 
and Water Conservation Districts. Parcels of Ian qualifying for this subclassification may be 
varied in size but must contain a minimum of 20 a es having a LESA value of 160 points. 

2" "Borough land" means land or interest"n land to which the borough holds legal 
and/or equitable title. 

3. "Casual use" means a use of borough land at is nonexclusive and involves only 
minimal disturbance to the land. Nonexclusive exam les of a casual use are hiking, 
backpacking, hunting, fishing, camping for less than fourt days, picnicking, cross country 
skiing, snow machining, berry picking, brushing survey line or trails where roots are not 
disturbed, livestock drives, and the use of all-terrain vehicles off established road or right-of
way but on an existing trail. 

4. "Commercial" means lands suitable for developme t or location of service 
oriented facilities such as stores, offices, medical clinics, restaurants, 1 ges, hotels, and camper 
parks. Lands must be able to support on-sight water and sewer systems r capable of receiving 
water and/or sewer service, near public utilities and be in proximity to r idential areas. 

5. "Date of Sale" means the calendar date for which the sale i scheduled to take 
place, not the date of closing. 

6. "Dedication" means the deliberate grant of land by an owner to ttl public for any 
general and public use, with the owner reserving no other rights than such as e compatible 
with the full exercise and enjoyment of the public uses to which the property has 0 n devoted 
and the borough has formally accepted it. 

7. "Easement" means a nonpossessing interest held by one party in land of.-another 
whereby the first party is accorded partial use of such land for a specific purpose. An easement 
restricts but does not abridge the rights of the fee owner to the use and enjoyment of his land. 
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8. "Emergency" means an unforeseen circumstance which demands immediateaction. 
9. "Established material site" means those former state permit sites which were 

transferred to the borough. 
10. "Fair market value" means the estimated price that land would bring in an open 

m et and under the then prevailing market conditions in a sale between a willing seller and 
a wil g buyer both conversant with the property and with prevailing general price levels. The 
boroug ssessor shall determine fair market value unless the mayor determines in writing that 
a fee app .ser shall determine fair market value. 

11. "Fair market rental value" means the estimated rental price that land would rent 
for in an ope market and under the then prevailing market conditions in a lease between a 
willing lessor an a willing lessee both conversant with the property and with prevailing general 
rent levels. The rough assessor shall determine fair market rental value unless the mayor 
determines in writin that a fee appraiser shall determine fair market rental value. 

12. "Gene rant land entitlement" means a grant of land pursuant to A.S. 29.65. 
13. "GeophYSl hazard" includes, but is not limited to, a hazard such as an 

earthquake, slumping, fl 'ng, erosion, or avalanche. 
14. "Government" eans lands that may be or are required for use by a federal, state 

or local governmental entity. S h uses include existing and future school sites; sites for service 
area facilities; or, any governmen use determined to be beneficial to the public. 

15. "Heavy Industrial" eans lands suitable for processing chemicals or 
manufacturing from or extraction raw materials, stockyards, fish processing plants, 
distilleries, or uses that may discharge water, create hydrocarbons, excessive noise, odors, 
danger of explosions, or waste material, 'ng them incompatible with most other land uses. 
Lands should not be located in or immedi ely adjacent to residential development; parcels 
should be of sizes reasonably appropriate to ac mmodate the activities together with sufficient 
buffers zones for the activity associated with til' class of use. Appropriate access shall be 
available or feasible without going through residen .al areas. The lands shall be in a location 
that is reasonably convenient to conduct the activity. 

16. "Light Industrial" means lands suitable r industrial uses that generally do not 
have offensive characteristics and can be conducted prim inside closed buildings. Such uses 
may include warehousing, storage inside enclosed areas, d light manufacturing not inside 
buildings. 

17. "Materials" means common varieties of sand, ravel, rock, peat, pumice, 
pumicite, cinders, clay and sod. 

18. "Multiple Use" means lands suitable for more t one classification or 
subclassification based on location, size, topography or other characte . tics. 

19. "Preservation" means lands needed for stabilization or .ntenance of natural 
features, historic value, known nesting areas of migratory birds or reqm to maintain the 
integrity of certain types of easements. Soils may be of such a nature as to ot be usable for 
construction of buildings. 

20. "Private" (noncommercial/nonindustrial including cemeteries) mean lands which 
may be of value for the location of churches, private schools, clubs, association nonprofit 
organizations, cemeteries. 
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21. "Public purpose" or "public use" means a present or future purpose or use that 
will promote the health, safety, morals, general welfare, security, prosperity and happiness or 
the residents of the borough as a community at large rather than as individuals. 

22. "Public utility" means an agency that is licensed, authorized, and regulated to 
p vide utility services for public use. 

23. "Public utility easement" means a portion of land reserved for the purpose of 
provi . g utility services by an agency or public utility. 

"Publish" means appearing at least once in a newspaper of general circulation 
distribut .n the borough. 

25. "Qualified appraiser" means a real estate appraiser or firm that employs an 
appraiser that in good standing and is certified by the State of Alaska in accordance with AS 
08.87.020, AS .87.110, and AS 08.02.030. An appraiser who is certified by the Alaska 
Association of Ass sing Officers as an Alaska Certified Assessor!Appraiser. It shall also mean 
that the appraiser sh hold the appropriate level certification commensurate with the appraisal 
assignment. 

26. "Recreatio al" means lands located in an area where the potential for recreational 
use exists. This may inclu both indoor and outdoor uses such as gun ranges, archery ranges, 
camping, golf courses, sno machine trails, cross country trails, skiing, boating, fishing or 
which may provide access to t ose activities. Recreational does not include use of lands for 
amusement parks. Site conditions or any authorized use must be appropriate and suited for such 
uses. Lands disposed of to private arties must allow public use unless specifically waived by 
the planning commission. If lands for sale or lease then may restrictions may be imposed 
for appropriate uses given conditions an surrounding use. Not all activities are suitable for all 
sites. 

27. "Residential" means lands uitable for development for single family or 
multifamily settlement of a permanent natur Parcels may be located adjacent to existing 
communities or are determined to be necessary r future community development. 
Parcels must be able to support on-sight water an ewer systems or capable of receiving water 
and!or sewer service, have legal access and feas Ie physical access, suitable terrain and 
appropriate with the given surrounding uses. 

28. "Resource Extraction" means lands which ay be sold or leased or permitted use 
for the taking of sand, gravel, timber, peat, turf, topsoil, r quarry, water, shale or such other 
resource having value. 

29. "Retain for future nonspecific public use " m land that has been designated 
for retention for further study on particular public uses as deem necessary for future growth 
and development of the borough. 

30. "Short term lease" means the lease of borough land for eriod not to exceed five 
years. 

31. "Subdivision" : 
a. Means the division of a parcel of land into two or ore lots or other 

divisions for the purpose of sale or building development, includes resubdivisl n, and relates to 
the process of subdividing or to the land subdivided; 

b. Does not include cadastral plats, cadastral control plats, n-to-entry 
plats, or remote parcel plats created by or on behalf of the state regardless of whethe hese plats 

\include easements or other public dedications. 
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32. "Temporary use" means a use of borough land that is exclusive, but the use is not 
pursuan to an authorized lease, easement, extraction license, or commercial sale of borough 
sand, gra 1, or green wood timber resources. Nonexclusive examples of a temporary use are 
the use of orough land for access to a firewood cutting area or a temporary construction 
easement. 

33. imber of commercial quality" means white spruce or mixed white spruce stands 
of a minimum D H of ten inches which can produce a twenty foot log. 

34. "Tr ass" means the unauthorized use or possession of borough land. 
35. "Uninte 'onal trespass" means the inadvertent location of a structure on borough 

land. 
36. "Utility/ sportation" (not including oil and gas and electricity generation or 

production facilities) m lands which may be of value for airports, port and harbor facilities, 
powerlines, pipelines, utilit services, rights-of-way, easements and related activities but does 
not include generation and pr duction facilities for oil and gas and electricity. 

37. "Waste Handlin " means lands with suitable characteristics and location for the 
express purpose of providing fa ilities to handle solid waste, recyclable materials, transfer 
stations, junked or wrecked vehicle demolition refuse, septic and sewage waste and industrial 
waste. Disposal or use of any tract 0 classified will be subject to determination of the tract 
being suitable for a particular propos activity. 

Section 2. That notwithstanding the pr visions of this ordinance repealing KPB 17.04, any 
applications for purchase or lease of boroug owned lands that were submitted prior to January 
21, 1992 will be handled as. if that Chapter we still in effect and that the provisions of the new 
KPB 17.06 will not apply. The provisions of B 17.06 enacted by this ordinance will govern 
the dispostion of any interest in borough owned ds initited on or after January 21, 1992. 

Section 3. That this ordinance takes effect at 12: AM on the day following its enactment. 

ENACTED BY THE ASSEMBLY OF THE KENAI SULA BOROUGH THIS 
DAY OF , 1992. 

Betty J. Glick, Assem ly President 

ATIEST: 

Gaye 1. Vaughan, Borough Clerk 
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