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KENAI PENINSULA BOROUGH
 
ORDINANCE 92-30
 

CE ENACTING AN ORDINANCE TO PROVIDE FOR THE 
SITION, MANAGEMENT, USE AND DISPOSITION 

OF BOROUGH OWNED LANDS 

WHEREAS,	 the Assembly the Kenai Peninsula Borough has expressed the desire to develop 
a new Lands 0 inance; and 

WHEREAS,	 the current ordinanc does not adequately deal with classification and management 
of borough owned I s; and 

WHEREAS,	 the existing code provisi s only address sale of lands in limited situations and 
enactment of an ordinance required to authorize any disposal not specifically 
provided for in its terms; an 

WHEREAS,	 the land management ordinance s uld be comprehensive and deal with all aspects 
of acquisition, classification, mana ment and disposition of interests in lands of 
the Kenai Peninsula Borough; and 

NOW, THEREFORE, BE IT ORDAINED BY E ASSEMBLY OF THE KENAI 
PENINSULA BOROUGH: 

SECTION 1. That the Kenai Peninsula Borough Code of inances is hereby amended by 
adding a new Chapter 17.10 entitled "Borough ds and Resources" to read as 
follows: 

Chapter 17.10 

BOROUGH LANDS AND RESOURCES 

Sections: 
17.10.100 Intent/Policy. 
17.10.200 Acquisition of lands and resources - General policy. 
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17. .210 Acquisition of lands and resources - Resolution contents. 
17.10. 20 Acquisition of lands and resources - Resolution sponsor. 
17.10. 0 Land bank - Establishment - Purpose. 
17.10.24 Land bank - Deposit. 
17.10.250 Land bank nomination and withdrawal - Procedure. 
17.10.260 Classification/Reclassification of borough lands. 
17. 10.270 d disposal policy. 
17.10.280 D· position of borough land. 
17.10.290 Eli ·bility of purchaser. 
17.10.300 May authorized to sell borough land. 
17.10.310 Terms f a land sale. 
17.10.320 Notice 0 land sale. 
17.10.330 Methods 0 disposition. 
17.10.340 Conveyance f the land. 
17.10.345 Lease. 
17.10.350 Temporary use of rough land. 
17.10.360 Casual use of bo ugh land. 
17.10.370 Sand, gravel and terials - Negotiated sales - Small quantities. 
17.10.380 Trespass on borough and. 
17.10.390 Use of borough land fi temporary access. 
17.10.400 General conditions. 
17.10.410 Definitions. 

17.10.100 Intent/Policy. 
A. It is the policy of the Kenai Peninsula rough to manage all borough owned and 

municipal entitlement lands and resources to provide fi : 
1. The efficient acquisition, manag classification and disposal of 

borough lands; 
2. The promotion of orderly developmen . 
3. The protection and orderly management o. the borough's natural resources: 
4. The preservation of borough lands impo t for wildlife habitat, scenic 

value, recreational needs, and historic areas; 
5. The retention of borough lands essential for h th, safety and educational 

needs. 
6. The orderly disposal of lands and resources in a· anner which is fair to 

all. 
B. The purpose of this chapter is to provide a codification of t procedures for the 

acquisition, management, classification and disposal of borough lands and re urces which may 
not be deviated from except upon the declaration of an emergency by the may of this borough 
or the Governor of the State of Alaska. 

17.10.200 Acquisition of lands and resources - General Policy. 
A. The borough may acquire lands and resources inside or outside its bou daries by 

any lawful means. 
B. Lands or interests in lands and resources may be acquired without as~mbly 
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approval by the following methods: 
1. Tax foreclosure; 
2. Judgments entered by a court of competent jurisdiction as a result of legal 

action in which the bough is a party; 
3. D ications pursuant to the platting authority of the borough planning 

commission; 
C. The acquisit n of lands or interests in lands or resources subject to assembly 

approval by resolution inclu : 
1. Negotiat purchase, which shall be subject to both approval of the 

purchase and appropriation of ds; 
2. Negotiated se which shall be subject to both approval of the terms and 

appropriation of funds each budget ear. Each lease shall be deemed to have incorporated the 
following clause, "Unless the asse bly by resolution provides otherwise, this lease shall 
automatically terminate without penalty n June 30 of any year during which the Kenai Peninsula 
Borough assembly fails to appropriate fu ds sufficient to make the lease payments on the leased 
property for the following fiscal year"; 

3. Negotiated exchange r trades of borough lands or interests in lands or 
resources for other lands or interests in lands or resources; 

4. Grant, gift, devise or ded ation not involving the platting authority of the 
borough planning commission; 

5. Exercises of the powers of e inent domain and declaration of taking; 
6. Municipal entitlement in acco ance with Alaska Law; 
7. Public purpose and expansion i accordance with AS 38.05.810 et. seq.; 
8. Compromise or settlement of clai s; 
9. All other methods of acquiring Ian or interests in lands and resources. 

17.10.210 Ac uisition of lands an resources - Res ution contents. 
A. Assembly approval of the acquisition of lands interests in lands or resources 

shall be by resolution or ordinance. 
B. A resolution placing the question of the acquisition of lands or interests in lands 

or resources before the assembly shall set forth: 
1. A summary of the purpose for the acquisition; . 
2. A description of the lands or interests in lands r resources concerned, 

together with a map or copy of an aerial photograph of the area involved, and a general location 
map; 

3. A summary of the terms, conditions, or considerati 
acquisition; 

4. A statement of the anticipated benefit or detriment t 
including a valuation of the interests to be acquired and/or lost. 

C. The statement of consideration or value may be waived when the quisition is 
in compromise or settlement of claims, and the Borough Attorney asserts that he public 
disclosure of those facts would not be in the best interests of the borough. Upon such ssertion, 
any assembly member may call for an executive session for the sole purpose of r 'ving a 
report by the attorney of the facts or reasons upon which the assertion was made. 

\ 
\ 

•
\ 
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drawal; 

Bank-Establishment-Pu s. 
established a Land Bank for the purpose of holding lands or interests in lands 

or resources un use of disposition has been authorized pursuant to this section. 

17.10.240 Land B k - De sit. 
A. Allian or interests in lands or resources previously classified for disposal but 

not yet disposed of an all unclassified lands or interests in lands or resources are hereby 
transferred to the Land k. 

B. Lands or int ests in lands or resources hereafter classified and approved for a 
specific purpose or use may e held in the Land Bank until such time as enabling legislation 
authorizes the withdrawal of 1 d from the bank for disposition. 

C. Lands which herea ter are withdrawn from the Land Bank for disposition but are 
not disposed of, may be redeposit in the Land Bank. 

D. Lands or interests in ands or resources are not available for disposal until 
withdrawn pursuant to this chapter. 

17.10.250 Land bank nomination and wit drawal - Procedure. 
A. Unclassified .lands or interests "n lands or resources may not be withdrawn from 

the Land Bank, however, lands or interests in lands or resources may be classified in a 
withdrawal resolution. 

B. A resolution for withdrawal of Ian or interests in lands or resources from the 
Land Bank for disposal may be sponsored by an assembly committee or the mayor upon 
nomination by staff, the planning commission, a com unity advisory planning commission or 
community council. 

C. A resolution for withdrawal from the Lan 
1. A statement of the reason for the wi 
2. A statement of the interests of the boro h or the public to be served by 

the withdrawal; 
3" The classification or proposed classification r reclassification of the lands 

or interests in lands or resources proposed for disposal, and its com tibility with any Assembly 
approved land use plan or applicable Planning Commission recomm dations; 

4. The method of disposal as permitted under this " e; and 
5. The date of the proposed disposal. 

17.10.260 Classification/Reclassification of borou~h lands. 
A. It is the intent of the Assembly of the Kenai Peninsula Boroug that all lands or 

interests in lands or resources owned or selected by the Borough shall b classified or 
reclassified in an orderly manner consistent with the purposes and policies of thi chapter. 

B. Only those lands for which the Borough has received a state patent or lta,s received 
a final decision for future title conveyance from the state under the Municipal Entitlement Act, 
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or has otherwise rec 'ved clear title may be classified or reclassified. 
C. Lands ting the requirements of subsection (B) of this section shall be classified 

from time to time in an ngoing and orderly manner. Classification or reclassification may be 
initiated by the borough a mbly, the mayor, the planning director as authorized by the mayor, 
borough planning commissO n, or other person and may be based on a need identified by the 
borough Comprehensive ,another assembly approved land use plan, the borough 
administration, the borough pI ning commission, an advisory planning commission, the public, 
private industry, the state or fi eral government, or another municipality. 

D. Petitions for class ing or reclassifying land shall be submitted to the Borough 
land management officer on the ap ropriate form. Said form shall be completed in full and shall 
clearly state the description of the pr rty, its current classification, the proposed classification, 
a justification for the classification by whom submitted, including his address. 

E. Within 30 days of su mission of the completed petition, or the Planning 
Department's completion of a petition r the assembly or planning commission, notice of the 
proposed classification or reclassification all be published two times in a newspaper of general 
circulation in the local area in which the cl sification is proposed and posted in the Post Office 
in the impacted community. The notice s I contain the description of the property to be 
classified or reclassified including a site loea 'on drawing, the proposed classification and/or 
reclassification, its justification, and allowed u ,compatibility with applicable land use plans, 
who initiated the classification, where written mments may be submitted, the last date for 
which written comments may be submitted, and e date, time, and location of the planning 
commission public hearing. A copy of the notice all be sent by regular mail to all owners 
and/or leaseholders of record of property located wit in a radius of one-half mile of the lands 
to be classified and to the applicable advisory plannin commission or in the absence of such 
commission, the local community council at the begin 'ng of the notice period. The public 
comment period shall not be less than thirty (30) calend days. 

F. The planning commission shall hold a pub .c hearing on the classification or 
reclassification and make recommendations to the assembly. Recommendations shall be based 
on findings of fact which may include: the location of t e lands, surrounding uses and 
ownership, existing and future access, property characteristics cluding topography, soils and 
availability of utilities, any known encumbrances or permits, hysical examination where 
necessary or feasible, and comments from an appropriate adviso lanning commission. The 
classification or reclassification shall be compatible with any land e plan adopted under the 
borough Comprehensive Plan or separately approved by the Kenai Pem sula Borough Assembly. 
If a proposed classification or reclassification is not compatible with an pproved land use plan, 
a plan revision would be necessary before the new classification COUld, adopted. 

G. By resolution the assembly shall approve or disapprove the p posed classification 
or reclassification or return the matter classification or reclassificatio to the planning 
commission for recommendation on possible modification. The assembly ay make minor 
classification changes without further notice or receiving the recommendatio of the planning 
commission, but changes in the classification that are not consistent with e application 
submitted must be returned to the planning commission for recommendation befor the assembly 
makes those changes. 

H. The Land Management Division shall be responsible for the official map depicting
the current classifications. 

\ 
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I. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 

Borough lands may be classified as: 
"Agriculture" 
"Residential" 
"Commercial" 
"Heavy Industrial" 
"Light Industrial" 
"Recreational" 
"Preservation" 
"Government" (including schools) 

9. "Resource Extraction" 
10. "Private" (noncommercial/nonindustrial including cemeteries) 
11. "Utility/Transportation" (not including oil and gas and electricity 

generation or producti facilities) 
12. " ste Handling" 
13. "Mu ·ple Use" 
14. "Retai for Future Nonspecific Public Use" lands; 
15. "Undesi ated" lands 

lcally defined in the KPB 17.10.420. 

J. Undesignated lands. 1\ borough lands or interests in lands or resources not 
otherwise classified are undesignated Ian s, and are not available for use other than casual use 
or disposal until reclassified. 

K. Classification of property is r review, plan implementation and management 
purposes and does not represent a disposal d .sion. The classification system designates the 
most appropriate uses for land and thereby gUI es borough management of such lands and 
implementation actions to provide for the identifi uses. 

,r 

17.10.270 Land Disposal Policy. 
It is the policy of the Kenai Peninsula Borough to make a ropriate land available to the public 
through an orderly land disposal program to provide for co merce, development and the public 
interest. Land disposal actions will be in conformance with t land classification system which 
will guide selection of the purposes and to prevent disposal of I ds identified and classified for 
public retention purposes. Land disposal will take place through d sales or leases as deemed 
by the assembly to be in the best interests of the borough with c nsideration being given to 
existing land use plans, comprehensive plans, and recommendations om community councils 
and planning commissions. 

17.10.280 Disposition of borough land. 
Except as otherwise provided by this title no land or interest in land may be old or leased or 
otherwise disposed of unless the land has been classified in accordance with t provisions of 
this chapter. All lands except those received through tax foreclosure proceeding shall be sold 
or leased at fair market value or fair market rental value as determined by a qualifi appraiser 
except as provided in section 17.1O.31O(D). 
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17.10.290 Eli 
The mayor shallot sell, lease or authorize any other use or disposition of borough land to a 
person who is deli ~uent in the payment of any tax, debt or obligation owed to the borough. 

17.10.300 Ma or au orized to sell borou h land.
 
The mayor may sell bo ough land according to the terms fixed by the assembly except that the
 
mayor shall not sell a roved, unpatented general grant land without fully disclosing the
 
unpatented status of the 1 d to the purchaser and obtaining the consent of the State of Alaska,
 
Department of Natural Res urces, Director of Lands.
 

17.10.310 Terms of a land e. 
A. The assembly sh I by resolution fix the terms of all sales of borough land unless 

such terms have been established this chapter or other ordinance in which case the provisions 
of this chapter or other ordinance 1 ing such terms shall control over any inconsistent provisions 
of the resolution. The ordinance s I contain the date of the sale, the method or methods of 
sale, the manner in which payment i to be made, the interest to be conveyed, the instrument 
of conveyance to be used, and any oth terms the assembly deems appropriate. 

B. In authorizing a disposal, t e assembly should consider specific terms or covenants 
which are appropriate for the land parcei's be sold. This determination should reflect guidance 
provided by the public, the admini~tr tion, the Planning Commission, the borough 
Comprehensive Plan, and other assembly ap roved plans. It should also reflect consideration 
of the geographic characteristics of the land d the specific circumstances of the subdivision. 

C. The assembly may authorize pay ent to be made over time only if: 
1. The down payment is at I t 10% of the land value; 
2. The rate of interest is the pri e rate in effect on the authorized date of sale 

plus two percent (2 %); 
3. The period for total payment d s not exceed ten years, or twenty years 

if the land is sold for agricultural use; and 
4. No sales will be financed that hav a remainder balance due of $7,500 or 

less after the down payment regardless of the requir minimum down payment or any 
discounts. 

5. A late fee of ten percent of the m thly payment shall be charged 
whenever a payment is received ten or more calendar days pa t the due date. 

D. The assembly may authorize the sale of land for ss than fair market value only 
if the land is to be offered at an auction, or if the ordinance autH rizing the sale contains: 

1. A finding that sale for less than fair market alue is in the best interests 
of the borough; 

2. A statement of the facts on which the finding i based; and 
3. The period of time during which the offer may accepted. 

E. If the assembly requires a prospective buyer to pay to the borough a down 
payment, bond or other deposit, and if the prospective buyer breaches a rm of the sale, then 
the borough shall retain as liquidated damages the prospective buyer's dow payment, bond or 
other deposit. 

\ 
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17.10.32 
Notice of and sale shall be published four times in the thirty day period immediately preceding 
the date of e sale. The last notice of sale must apPear not less than five calendar days prior 
to the date of isposal. In areas not served by daily newspapers, the sale notice shall be posted 
in appropriate st offices and sent to appropriate advisory planning commissions and town 
councils. The n 'ce shall contain a brief description of the land, the general location of the land 
and the terms of t e sale as fixed by the assembly by ordinance. 

17.10.330 Methods f dis sition. 
A. Tax for losure sale. Notwithstanding conflicting provisions of this title, the sale 

and management of tax reclosed property shall be in accordance with the requirements of AS 
29.45 and KPB 5.12. 

B. Auction Sal or Lease. The assembly may by ordinance authorize the sale or 
lease of borough land by out public auction. Sale or lease of the land shall be to the highest 
bidder who performs all the rms of the disposal. The mayor may promulgate rules and 
regulations for conducting an a .on. 

C. Exchan~e Sale. e assembly may by ordinance authorize the exchange of 
borough land but only if the ordin ce authorizing the exchange sale contains a finding that the 
exchange sale is in the best interests of the borough and a statement of the facts on which the 
finding is based. 

D. Coo rative Sale or Leas . The assembly may by ordinance authorize the mayor 
to develop and sell or lease borough land' cooperation with a person or a public agency. This 
cooperation may include, but is not limi to, the sale or lease of borough land subject to a 
preliminary subdivision plat, the sale or leas to a private developer of borough land subject to 
a development contract, or a sale of lease in c peration with a public or governmental agency. 
A cooperative sale or lease shall be conducted cording to the bidding requirements of KPB 5, 
unless the sale or lease is in cooperation with a ublic or governmental agency. 

E. Combination Sale or Lease. The a embly may by ordinance authorize the sale 
or lease of borough land by the use of any com .nation of the methods authorized by this 
chapter. 

F. Sealed Bid Sale or Lease. The assembly may by ordinance authorize the sale or 
lease of borough land by sealed bid. 

G. Lottery Sale. The assembly may by ordin ce authorize the mayor to conduct a 
residential lot or recreational lot sale by lottery provid the land is sold for fair market 
value. 

H. Over-the-counter Sale or Lease. The assembly ay by ordinance authorize the 
sale or lease of borough land over-the-counter on a first come asis, provided that the land is 
sold for fair market value. 

17.10.340 Conveyance of the land. 
A. After a qualified, successful purchaser or lessee has aid to the borough the 

payments required by ordinance, the mayor shall execute the ins ment of conveyance 
authorized by ordinance that transfers the land or the interest in Ian to the buyer. All 
conveyance documents shall be recorded in the appropriate recording offi and made a part of 
the public record. 
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719 
B. An instrument conveying land or an interest in land for agricultural use shall 

ontain restrictions that: 
1. Restrict the use of the land to agricultural use; and 
2. Prohibit subdivision. 

C. An instrument conveying land with a classification of residential use shall contain 
restric' ns that restrict the use of the land to residential use. Said restriction may only be 
removed 'n accordance with section 17.10.260. 

D. An instrument conveying land with a classification of industrial use shall contain 
restrictions t t restrict the use of the land to industrial use. 

E. ds classified as "Residential" shall be conveyed by a deed containing 
restrictions or co enants which prohibit the use of the land for any other purpose. Restrictions 
or covenants may e modified by: 

1. Submittal of a petition to the land management officer requesting 
modification and statin the justification for the request; 

2. W. in 60 calendar days from the date of receipt of the petition after 
acquiring public, relevant roperty owner and applicable advisory planning commission input, 
the land management office hall report and recommend to the planning commission; 

3. The pI ing commission shall consider the petition and recommend an 
appropriate action to the assemt> ; 

4. The assemb may by resolution authorize the repeal of any restriction or 
covenant and cause the appropriate ocument to be filed with the district recorder. 

17.10.345 Lease. 
A. Short term lease. The may may lease borough land for a period not to exceed 

five years according to the terms fixed by e assembly except that the mayor shall not lease 
approved, unpatented general grant land witho fully disclosing the unpatented status of the land 
to the lessee. 

1. Applications to lease must b ubmitted on forms approved by the borough 
and be accompanied with the appropriate fee as es lished by the fee schedule. 

2. Proof that all taxes, debts or othe obligations due the borough are current. 
3. The filing of an application for se does not give or imply that the 

applicant has a right to the lease or use of the land under pp1ication. 
4. Unless otherwise authorized by asse ly ordinance, an application shall 

expire at the end of 90 days after authorization if the applican as not completed and signed all 
required documents and the land shall return to the Land Bank. 

5. All annual lease fees are due and payable il\ advance. 
B. Long-term lease. The mayor may lease borough landfor a period exceeding five 

years according to the terms fixed by the assembly including the applicable classification except 
that the mayor shall not lease approved, unpatented general grant land without fully disclosing 
the unpatented status of the land to the lessee. 

1. An application to lease must be submitted on forms approved by the 
borough and be accompanied with the appropriate fee as established by the fee schedule. 

2. Proof that all taxes, debts or other obligations due the borough are current. 
3. An application must be submitted with a development plan disclosing use, 

i 
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nature of improvements and estimate of value, and development and construction time table. 
4. The filing of an application for lease does not give or imply that the 

applic t has a right to the lease or use of the land under application. 
5. Unless otherwise authorized by assembly ordinance, an application shall 

expire at tli end of 90 days after authorization if the applicant has not completed and signed all 
required doc ents and the land shall return to the Land Bank. 

The annual lease rate for the first five years for a long term lease shall be 
established as the "fair market rental value" as determined by a qualified appraiser. 

7. The lease rate shall be adjusted on the anniversary date of the lease every 
five years after the i 'tial five year term unless otherwise authorized by assembly ordinance. 
The adjusted lease rate all be determined by a qualified appraiser. 

8. All nual lease fees are due and payable in advance. 
9. Leas lands shall be utilized for purposes within the scope of the 

application, the terms and nditions of the lease and in conformity with the lessee's 
development plan, applicable assification, ,and any land use or comprehensive plans. 
Utilization or development for othe than the allowed uses shall constitute a violation of the lease 
and the lease will become subject to cellation. 

10. Failure on the p of the lessee to substantially complete his development 
plan of the land or to not be consistent 'th the proposed use and terms and conditions of the 
lease within two years of the anniver date of said lease shall constitute grounds for 
cancellation. 

11. For the purpose of interi or permanent financing or refinancing of the 
improvements to be placed. upon the leased premI es, and for no other purpose, a lessee may, 
upon written approval of the borough, encumber by ortgage, deed of trust, assignment or other 
appropriate instrument, the lessee's interest in the 1 sed premises and in and to the lease, 
provided said encumbrance pertains only to the leaseho interest. 

C. Agricultural Lease. The mayor may lease bough land for agricultural purposes 
according to the terms fixed by the assembly including the a licable classification, except that 
the mayor shall not lease approved, unpatented general grant d without fully disclosing the 
unpatented status of the land to the lessee. 

1. An application to lease must be submitted n forms approved by the 
borough and be accompanied with the appropriate fee as established the fee schedule. 

2, Proof that all taxes, debts or other obligations due e borough are current. 
3. An application must be submitted with a rang management plan, 

development plan disclosing use, nature of improvements and estim e of value, and 
development and construction time table. 

4. The filing of an application for lease does not give or .mply that the 
applicant has a right to the lease or use of the land under application. 

5. Unless otherwise authorized by assembly ordinance, an appli tion shall 
expire at the end of 90 days after authorization if the applicant has not completed and s· ned all 
required documents and the land shall return to the Land Bank. 

6. The annual lease fee shall be established at the prevailing rate. 
7. All annual lease fees shall be due and payable in advance. 
8. Leased lands shall be utilized for purposes within the scope of the 

application, the terms and conditions of the lease and in conformity with the lessee's 
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development plan, and any land use or comprehensive plans. Utilization or development for 
other than the allowed uses shall constitute a violation of the lease and the lease will become 
subject to cellation. 

9. Failure on the part of the lessee to substantially complete his range 
an, development plan of the land or to not be consistent with the proposed use 

and terms and nditions of the lease within two years of the anniversary date of said lease shall 
constitute groun for cancellation. 

17.10.350 Tem r 
A. A pers who wishes to use borough land for a temporary use shall apply to the 

mayor for a permit on I ds appropriately classified to allow such use. The borough shall not 
issue a permit until applic t has provided proof that all tax accounts, debts or other obligations 
due the borough are curren 

B. A temporary u e permit is exclusive and nontransferable and is valid for a period 
no greater than five years from e date of issue. If the land management officer determines that 
the proposed use may substantial affect the surrounding area, then the land management officer 
shall publish notice of the propos use. The notice shall be published twice in a newspaper of 
general circulation and posted in m Post Office, or other appropriate public location in the 
affected community. It shall include description of the proposed use, and notice of a fourteen 
calendar day period during which publi comment on the proposed use will be accepted by the 
land management officer. If substantial p lie comment adverse to the proposed use is received, 
then prior to issuing the permit the land anagement officer shall request that the planning 
commission hold a public hearing on the pro osed use before granting a permit. 

C. The applicant shall pay in adv e to the borough the permit fee as required by 
the fee schedule. 

D. If the land management officer dete ines a temporary use may cause damage to 
the borough land then the land management officer all require the applicant to post a bond in 
advance with the borough to insure that the applican estores the land to reasonably the same 
condition it was in at the time the permit was executed. The bond amount shall be not less than 
the fair market value of the land. The bond shall not b released until the user has complied 
with all conditions of the permit upon termination or cane 1ation of the permit. 

E. The borough land may be inspected at an time to insure compliance with 
conditions of the permit. The land management officer may, fi cause and without notice to the 
permittee, immediately revoke a temporary use permit. The rmittee whose temporary use 
permit has been revoked shall, within the time specified in the per it and if no time is specified 
within thirty days of the revocation of the permit, remove m the borough land all 
improvements placed on the borough land pursuant to the temporary use. Any improvements 
remaining on the land after thirty days of revocation become the pro rty of the borough and 
may be disposed of as surplus property in accordance with KPB apter 5 or by other 
authorized means at the expense of the permittee. 

F. A temporary use permit may not be renewed, but the land agement officer 
may reissue another permit if the permittee has complied with the provisions 0 this section and 
the terms of the prior permit. 

G. A temporary use permit does not create an interest in the title to t eland. 

Kenai Peninsula Borough, Alaska Ordinan 92-30 
Page 11 of 20 



ravel 

17. 10.360 Casual use of borough land. 
A. . Only lands classified as "undesignated" or "multiple use" may be subject to casual 

use. Casual se is nonexclusive and involves only minimal disturbance to the land. 
B. he casual use of borough land does not require a permit. 
C. A sual use does not create an interest in the title of the land. 
D. The ayor may close any and all borough land to casual use by issuing a written 

order that contains a mding that an emergency exists and a statement of the facts on which the 
finding is based. The ayor shall publish notice of the location of borough land that the mayor 
has closed to casual use. 

17.10.370 Sand materials - Ne otiated sales - Small uantities. 
A. Prior to selling aterial from established material sites or other sites classified as 

resource extraction, a managem nt plan will be developed to provide for its use, reclamation and 
eventual closure. 

B. The land managem t officer is authorized to sell material from established 
material sites or other sites classifi s Resource Extraction at the current market value. Each 
contract shall permit removal of a stat amount of material not to exceed 300 cubic yards per 
applicant per year from the date of ex tion of the contract. 

C. All applications shall be su itted on the appropriate borough form. 
D. Proof that all taxes, debts or ther obligations due the borough are current. 
E. The applicant may be requir to file a mining plan. The plan may consist of 

cross-section survey of uplands, methodology or site clearings, stripping and stockpiling of 
overburden, site restoration, provisions for drain e ditching and development of access, and 
other information as may be required. 

F. Material sale contracts shall not be ex nded in time nor in quantity. 
G. Full payment shall be made at the time e sale contracted is executed. 
H. A bond may be required at the time sale c ntract is executed. The bond shall be 

at least One Hundred Dollars ($100.00) or ten percent (10 of the negotiated price. The bond 
shall be retained until such time as site restoration and other requirements are met and 
completed and accepted by the borough. 

I. Liability insurance or additional requirements may be required if deemed 
necessary in the best interests of the borough. 

17.10.380 Trespass on borough land. 
A. A person shall not trespass on borough land. If the rna or has knowledge of a 

trespasser, then the mayor shall take steps to remove the trespasser. Unle provided otherwise, 
the trespasser shall restore the borough land to the same condition it wa in at the time just 
before trespass began. The trespasser shall pay all costs incurred by the bo ugh as a result of 
the trespass. 

C. The borough may grant a lease or an easement to an unintenti nal trespasser 
because of extreme hardship that will be suffered by the trespasser. A nonexcl ive example 
of such an extreme hardship is where a permanent residential structure is unintentl nally built 
on borough land. 

D. A trespass may be resolved through negotiated sale of the smallest practl~ area 
to the trespasser with all or a portion of the survey and related costs being paid by the 
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trespasser. 

17.10.390 se of boro h land fi r tem r c s. 
A. The land management officer may grant a temporary access permit for access 

across boroug land when such access is necessary for construction, resource extraction, or other 
temporary activ "es on adjoining land or where borough lands hinder access within an area. 

B. Th temporary access permit provided for in this section shall be subject to such 
conditions as shall 1j considered necessary to ensure the prudent use of borough resources while 
allowing access acros borough land. 

C. A tempo access permit is nonexclusive and is valid for a period no greater 
than five years from the ate of issue. A temporary access permit may be reissued with the 
same conditions, upon app .cation if there are no substantial changes in the projected plan of 
operations and all conditions f the previous permit have been met. 

D. The applicant s 1 pay in advance to the borough the fee required by the fee 
schedule. The transferee must p ovide proof that all tax accounts, debts and other obligations 
due the borough are current. 

£. A temporary access mit is transferrable subject to the written approval of the 
land management officer and subject t the agreement of the transferee to abide by all terms and 
conditions of the temporary access perm". Within thirty days of receipt of written notification 
of a transfer, the land management office shall provide written approval or disapproval. The 
permittee remains liable for all permit condit ns until the transfer has been approved or the land 
management officer receives written notice celing the license. The transferee must provide 
proof that all real, personal and sales tax accou ts are current. 

F. The permittee shall reimburse the bough for timber of commercial quality which 
is used or destroyed by the permittee on borough 1 d. The amount of reimbursement shall be 
determined based upon accepted forestry practices fo the appraisal of timber value. 

G. The permit area may be inspected b the borough at any time to ensure 
compliance with conditions of the permit. If a permittee "Is to demonstrate good faith efforts 
to comply with the conditions of the permit, and after rece ing written notice, fails to remedy 
such default within the time specified in the notice, the land m agement officer may revoke the 
permit upon thirty days written notice, and require the posting f a bond before issuing a new 
permit. The bond amount shall be not less than the fair market alue of the permit area. The 
bond shall not be released until the user has complied with all editions of the permit upon 
termination or cancellation of the permit. 

17.10.400 General conditions. 
A. Applicability. Each of the following terms and con "tions shall, unless 

inapplicable by its own terms, apply to every sale or lease of land or inte est in land by the 
borough, unless otherwise specifically provided by ordinance of the assembl The terms and 
conditions, as well as any others established by the assembly or the land mana ement officer, 
shall be included in every agreement of sale, lease or other document disposing f land or an 
interest in borough land in substantially the manner set out in this section. 

B. Assi~nments. Any purchaser, lessee, or permittee may assign the 1 ds upon 
which he has an agreement only if approved by the mayor or the land management offi when 
applicable. Applications for assignment shall be made in writing on a form provided the 
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borough The assignment shall be approved if it is found that all interests of the borough are 
fully prot ted. The assignee shall be subject to and governed by the provisions and regulations 
applicable t reto. 

C. reach of Arment. In the event of a default in the performance or observance 
of any of the a eement terms, conditions, covenants and stipulations thereto, and such default 
continues thirty s after written notice of the default, the borough may cancel the agreement, 
lease, or permit or e any other legal action for damages or recovery of the property. No 
improvements may b removed during the time which the contract is in default. 

D. Cancella ·on. A purchase agreement, lease or permit in good standing may be 
canceled in whole or in art, at any time, upon mutual written agreement by the purchaser, 
lessee, or permittee and th mayor or land management officer when applicable. A purchase 
agreement, lease, or permit subject to cancellation in whole or in part if improperly issued 
through error in procedure or ith respect to material facts. 

E. Conditional Contr t. The borough may conditionally sell, lease, or issue permits 
for land it selects under the variou tate land grants and lands it reasonably believes it will own 
or will acquire title to prior to the ac al receipt of title. An agreement, lease, or permit issued 
on this conditional basis shall be cance in whole or in part in the event the borough is denied 
title to said lands. Payment made by th purchaser, lessee, or permittee on the land to which 
title is denied the borough shall be refun in whole or in part to the agreement holder of 
record and any properly recorded lienholder, if any, jointly. However, the borough shall in no 
way be liable for any damage that may be done 0 the land by the purchaser, lessee, or permittee 
or liable for any claim of any third party, or to y claim that may arise from ownership. In 
the event the borough does.receive title to the Ian under agreement, the conditional agreement 
shall then have the same standing, force and effect non-conditional agreements issued under 
any regulations of this chapter. 

F. Entry or Re-entry. In the event that the purchase agreement or lease is 
terminated, canceled or forfeited, or in the event that th demised lands, or any part thereof, 
should be abandoned by the purchaser during the agreeme t term, the borough or its agents, 
servants or representative, may immediately or any time ther ter, enter or re-enter and resume 
possession of said lands or such part thereof, and remove all rsons and property therefrom 
either by summary proceedings or by a suitable action or proc ing at law or equity without 
being liable for any damages therefor. Entry or re-entry by the bough shall not be deemed 
an acceptance of surrender of the contract. 

G. Fire Protection. The purchaser, lessee, or permittee s all take all reasonable 
precautions to prevent, and take all reasonable actions to suppress destru 've and uncontrolled 
grass, brush, and forest fires on the land under agreement, and comply with I laws, regulations 
and rules promulgated and enforced by the protection agency responsible fo forest protection 
within the area wherein the demised premises are located. 

H. Modification. A purchase, lease or permit agreement may not be odified orally 
or in any manner other than by an agreement in writing signed by all parties or the' respective 
successors in interest. 

I. Notice. Any notice or demand, which under the terms of an agreement r under 
any statute must be given or made by the parties thereto, shall be in writing, and be given or 
made by registered or certified mail, addressed to the other party at the address shown on the 
contract. However, either party may designate in writing such other address to which such 
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n 'ce of demand shall thereafter be so given, made or mailed. A notice given hereunder shall 
be med received when deposited in a U.S. general or branch post office by the addressor, 
and i like manner a notice from the borough to a vendee shall be deemed received by the 
vendee hen such notice arrives at the general or branch post office from which final delivery 
to the sai urchaser, lessee or permittee would normally be accomplished. 

J. Notice of Default. Notice of the default will be in writing as provided in 
subsection I. this section. A copy of the notice will be forwarded to all lienholder or others 
who have pro ly recorded their interest in the purchase, lease or permit agreement with the 
borough. 

K. Rem:val or Reversion of 1m rovements U n Cancellation of Purcha e 
Agreement or Lease. 

1. I rovements owned by a purchaser, lessee, or permittee on borough lands 
shall, within thirty calen days after the termination of the agreement, be removed by him; 
provided, such removal wi not cause injury or damage to the land; and further provided, that 
the mayor or land manageme officer when applicable may extend the time for removing such 
improvements in cases where 11 dship is proven. The retiring purchaser, lessee, or permittee 
may, with the consent of the mayor land management officer when applicable, dispose of his 
improvements to the succeeding pu haser, lessee or permittee. 

2. If any improve ents and/or chattels having an appraised value in excess 
of ten thousand dollars, as determined 1J a qualified appraiser, are not removed within the time 
allowed, such improvements and/or chat s shall, upon due notice to the purchaser, lessee, or 
permittee under the terminated or canceled ontract, be sold at public sale under the direction 
of the mayor and in accordance with the proVl .ons of KPB Chapter 5. The proceeds of the sale 
shall inure to the former purchaser, lessee, or rmittee who placed such improvements and/or 
chattels on the lands, or his successors in interes after paying to the borough all monies due 
and owing and expenses incurred in making such . In case there are no other bidders at any 
such sale, the mayor is authorized to bid, in the na of the borough, on such improvements 
and/or chattels. The bid money shall be taken from til fund to which said lands belong, and 
the fund shall receive all moneys or other value subsequ tly derived from the sale of leasing 
of such improvements and/or chattels. The borough shall quire all the rights, both legal and 
equitable, that any other purchaser could acquire by reason the purchase. 

3. If any improvements and/or chattels ha 'ng an appraised value of ten 
thousand dollars or less, as determined by the mayor, are not rem ved within the time allowed, 
such improvements and/or chattels shall revert and absolute title sh vest in the borough. Upon 
request, the purchaser, lessee, or permittee shall convey said improv ments and/or chattels by 
appropriate instrument to the borough. 

L. Rental for Improvements or Chattels not Removed. Any 'mprovements and/or 
chattels belonging to the purchaser, lessee, or permittee or placed on the 1 during his tenure 
with or without his permission and remaining upon the premises after the rmination of the 
contract shall entitle the borough to charge a reasonable rent therefor. 

M. Resale. In the event that a purchase or lease agreement should 
canceled, forfeited or abandoned, the borough may offer said lands for sale, 1 e or other 
appropriate disposal pursuant to the provisions of this chapter or other applicable re ulations. 
If said land is not immediately disposed of then said land shall return to the Land Ban . 

N. Responsibility of Location. It shall be the responsibility of the purchaser, ssee, 
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or per ittee to properly locate himself and his improvements on the purchased, leased, or 
permitt lands. 

O. Ri~hts of Mort~age or Lienholder. In the event of cancellation or forfeiture of 
a lease or e agreement for cause, the holder of a properly recorded mortgage, conditional 
assignment, 0 llateral assignment will have the option to acquire the lease or sale agreement 
for the unexpir term thereof, subject to the same terms and conditions as in the original 
instrument. Any p y acquiring an agricultural purchase or lease agreement must meet the same 
requirements as the 'ginal purchaser or lessee. 

P. Ri hts- -wa. The borough may and does expressly reserve for itself, its 
successors, assignees or rmittees, an easement or right-of-way fifty feet on each side of all 
section lines running thro h or bordering borough owned land. Further all trails or roads 
recognized by the borough in existence at the time the land is sold shall be considered an 
easement for public use. NodI" g herein contained shall prevent the mayor or land management 
officer when applicable from s ifica1ly reserving such additional easements and rights-of-way 
across borough lands as deemed r sonable and necessary prior to the sale thereof. 

Q. Sale Documents. All es of borough lands shall be on approved borough forms 
suitable for recording and may consist f a warranty deed, deed of trust, agreement to purchase, 
promissory note and any other required ocuments. 

R. Sanitation. The purchaser, ssee, or permittee shall comply with all regulations 
or ordinances which a proper public aut rity in its discretion shall promulgate for the 
promotion of sanitation. The premises under urchase or lease agreement, or permit shall be 
kept in a clean and sanitary condition and eve effort shall be made to prevent any pollution 
of the waters and land. 

S. Shore Land Public Access Easement. he borough shall establish a minimum 50 
foot public access easement landward from the ordin high water mark or mean high water 
mark before it sells or leases its land adjacent to any pu ic waters, anadromous fish stream or 
any of its land reasonably required for public access to s ch public waters. At the least, the 
easement shall allow the passage of the public by foot or n -motorized method. 

T. Subleasing. No lessee may sublease lands or y part thereof without written 
permission of the mayor or land management officer when app . able. A sublease shall be in 
writing and subject to the terms and conditions of the original lea . 

U. Violation of any provisions of this chapter or of the erms of the agreement of 
sale, lease or permit may expose the purchaser, lessee, or permittee t appropriate legal action 
including forfeiture of purchase interest, termination, or cancellation of hI interest in accordance 
with state law. 

V. Written Waiver. The receipt of payment by the borough, reg less of knowledge 
of any breach of the purchase agreement by the purchaser, lessee or permittee, r of any default 
on the part of the purchaser, lessee or permittee in observance or performan of any of the 
conditions or covenants of the agreement, shall not be deemed to be a waiver of y provision 
of the agreement. Failure of the borough to enforce any covenant or provision therei contained 
shall not discharge or invalidate such covenants or provisions or affect the right of the~orough 

to enforce the same in the event of any subsequent breach or default. The receipt\ by the 
borough of any payment or any other sum of money after notice of termination or after the 
termination of the agreement for any reason, shall not reinstate, continue or extend the 
agreement, nor shall it destroy or in any manner impair the efficacy of any such notice of 
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termin .on unless the sole reason for the notice was nonpayment of money due and the payment 
fully sati es the breach. 

17.10.420 D mitions.
 
In this chapter, nless the context otherwise requires:
 

A. "A'culture" means lands suited for raising and harvesting crops; feeding, 
breeding and manag ent of livestock; dairying; or, other farm use or any combination of these. 
Lands subclassified as 'agriculture" shall be rated based on the same or similar criteria as used 
for the "Land Evaluation d Site Assessment" prepared by the Homer and Kenai-Kasilof Soil 
and Water Conservation D tricts. Parcels of land qualifying for this subclassification may be 
varied in size. 

B. "Borough land" eans land or interest in land to which the borough holds legal 
and/or equitable title. 

C. "Casual use" means a se of borough land that is nonexclusive and involves only 
minimal disturbance to the land. onexclusive examples of a casual use are' hiking, 
backpacking, hunting, fishing, camping or less than fourteen days, picnicking, cross country 
skiing, snow machining, berry picking, shing survey lines or trails where roots are not 
disturbed, livestock drives, and the use of all- rrain vehicles off an established road or right-of
way but on an existing trail. However, hiking 'ls or consistent use for hiking and hunting do 
not constitute a casual use. 

D. "Commercial" means lands suitabl for development or location of service 
oriented facilities such as stores, offices, medical clini restaurants, lodges, hotels, and camper 
parks. Lands must be able to support on-sight water an ewer systems or capable of receiving 
water and/or sewer service, near public utilities and be in roximity to residential areas. 

E. "Date of Sale" means the calendar date for ich the sale is scheduled to take 
place, not the date of closing. 

F. "Dedication" means the deliberate grant of land by owner to the public for any 
general and public use, with the owner reserving no other rights an such as are compatible 
with the full exercise and enjoyment of the public uses to which the operty has been devoted 
and the borough has formally accepted it. 

G. "Easement" means an interest held by one party in land 0 other whereby the 
first party is accorded partial use of such land for a specific purpose. An ea ment restricts but 
does not abridge the rights of the fee owner to the use and enjoyment of his I d. 

H. "Emergency" means an unforeseen circumstance which demands im ediateaction. 
I. "Established material site" means those former state permit sites hich were 

transferred to the borough. 
J. "Fair market value" means the estimated price that land would bring in open 

market and under the then prevailing market conditions in a sale between a willing selle and 
a willing buyer both conversant with the property and with prevailing general price levels. e 
borough assessor shall determine fair market value unless the mayor determines in writing th 
a fee appraiser shall determine fair market value. 

K. "Fair market rental value" means the estimated rental price that land would rent 
for in an open market and under the then prevailing market conditions in a lease between a 
willing lessor and a willing lessee both conversant with the property and with prevailing general 
rent levels. The borough assessor shall determine fair market rental value unless the mayor 
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etermines in writing that a fee appraiser shall determine fair market rental value. 
L. "General grant land entitlement" means a grant of land pursuant to A.S. 29.65. 
M. "Geophysical hazard" includes, but is not limited to, a hazard such as an 

earthq e, slumping, flooding, erosion, or avalanche. 
"Government" means lands that may be or are required for use by a federal, state 

or local go rnmental entity. Such uses include existing and future school sites; sites for service 
area facilities, or, any governmental use determined to be beneficial to the public. 

O. "eavy Industrial" means lands suitable for processing chemicals or 
manufacturing fr or extraction of raw materials, stockyards, fish processing plants, 
distilleries, or uses at may discharge water, create hydrocarbons, excessive noise, odors, 
danger of explosions, waste material, making them incompatible with most other land uses. 
Lands should not be 1 ted in or immediately adjacent to residential development; parcels 
should be of sizes reasonab appropriate to accommodate the activities together with sufficient 
buffers zones for the activit associated with this class of use. Appropriate access shall be 
available or feasible without go g through residential areas. The lands shall be in a location 
that is reasonably convenient to c duct the activity. 

P. "Light Industrial" m s lands suitable for industrial uses that generally do not 
have offensive characteristics and can 1j conducted primarily inside closed buildings. Such uses 
may include warehousing, storage insi enclosed areas, and light manufacturing not inside 
buildings. 

Q. "Materials" means common 'eties of sand, gravel, rock, peat, pumice, 
pumicite, cinders, clay and sod. 

R. "Multiple Use" means lands sui ble for more than one classification or 
subclassification based on location, size, topograph r other characteristics. 

S. "Preservation" means lands needed for tabilization or maintenance of natural 
features, historic value, known nesting areas of migrat birds or required to maintain the 
integrity of certain types of easements or as buffers, een belts, water sheds or other 
reservations to preserve natural resources and aesthetic qualitl . Soils may be of such a nature 
as to not be usable for construction of buildings. 

T. "Private" (noncommercial/nonindustrial including c eteries) means lands which 
may be of value for the location of churches, private schools, clu ,associations, nonprofit 
organizations, cemeteries. 

U. "Public purpose" or "public use" means a present or futu purpose or use that 
will promote the health, safety, morals, general welfare, security, prospen 
the residents of the borough as a community at large rather than as individu 

V. "Public utility" means an agency that is licensed, authorized, regulated to 
provide utility services for public use. 

W. "Public utility easement" means a portion of land reserved for the urpose of 
providing utility services by an agency or public utility. 

X. "Publish" means appearing at least once in a newspaper of general circ ation 
distributed in the borough. 

Y. "Qualified appraiser" means a real estate appraiser or firm that employs 
appraiser that is in good standing and is certified by the State of Alaska in accordance with AS 
08.87.020, AS 08.87.110, and AS 08.02.030. An appraiser who is certified by the Alaska 
Association of Assessing Officers as an Alaska Certified Assessor/Appraiser. It shall also mean 
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that the appraiser shall hold the appropriate level certification commensurate with the appraisal 
assignment. 

Z. "Recreational" means lands located in an area where the potential for recreational 
us xists. This may include both indoor and outdoor uses such as gun ranges, archery ranges, 
camp' g, golf courses, snow machine trails, cross country trails, skiing, boating, fishing or 
which ay provide access to those activities. Recreational does not include use of lands for 
amuseme parks. Site conditions for any authorized use must be appropriate and suited for such 
uses. Lan disposed of to private parties must allow public use unless specifically waived by 
the planning mmission. If lands are for sale or lease then may restrictions may be imposed 
for appropriate es given conditions and surrounding use. Not all activities are suitable for all 
sites. 

AA. "Resi ntial" means lands suitable for development for single family or 
multifamily settlement f a permanent nature. Parcels may be located adjacent to existing 
communities or are deter ined to be necessary for future community development. 
Parcels must be able to sup rt on-sight water and sewer systems or capable of receiving water 
and/or sewer service, have gal access and feasible physical access, suitable terrain and 
appropriate with the given SUIT nding uses. 

BB. "Resource Extracti "means lands which may be sold or leased or permitted use 
for the taking of sand, gravel, timbe peat, turf, topsoil, rock quarry, water, shale or such other 
resource having value. 

CC. "Retain for future nons 'fic public use" means land that has been designated 
for retention for further study on particul ublic uses as deemed necessary for future growth 
and development of the borough. 

DD. "Short term lease" means the lea of borough land for a period not to exceed five 
years. 

EE. "Subdivision" : 
1. Means the division of a parce f land into two or more lots or other 

divisions for the purpose of sale or building developmen includes resubdivision, and relates to 
the process of subdividing or to the land subdivided; 

2. Does not include cadastral plats, ca tral control plats, open-to-entry 
plats, or remote parcel plats created by or on behalf of the state egardless of whether these plats 
include easements or other public dedications. 

FF. "Temporary use" means a use of borough land that is xclusive, but the use is not 
pursuant to an authorized lease, easement, extraction license, or co mercial sale of borough 
sand, gravel, or green wood timber resources. Nonexclusive examples f a temporary use are 
the use of borough land for access to a firewood cutting area or a te rary construction 
easement. 

GG. "Timber of commercial quality" means white spruce or mixed w 'te spruce stands 
of a minimum DBH of ten inches which can produce a twenty foot log. 

HH. "Trespass" means the unauthorized use or possession of borough I d. 
II. "Unintentional trespass" means the inadvertent location of a structure 0 borough 

land. 
11. "Utility/Transportation" (not including oil and gas and electricity genera n or 

production facilities) means lands which may be of value for airports, port and harbor facili . s, 
power lines, pipelines, utility services, rights-of-way, easements and related activities but does 

i 
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not inc de generation and production facilities for oil and gas and electricity. 
"Waste Handling" means lands with suitable characteristics and location for the 
se of providing facilities to handle solid waste, recyclable materials, transfer 

or wrecked vehicles, demolition refuse, septic and sewage waste and industrial 
waste. Dispo or use of any tract so classified will be subject to determination of the tract 
being suitable fo a particular proposed activity. 

LL. "Unpa nted lands II means lands for which land selection under the borough's land 
entitlement has been proved by the State, but patent has not been issued to the borough. 

MM. "Unapp ved selection" or "unapproved lands" means those selected by the 
borough under the land titlement provisions of the State for which approval has not been 
obtained from the State. 

SECTION 2. That KPB 17.04 's hereby repealed. 

SECTION 3. That notwithstandin the provisions of this ordinance repealing KPB 17.04, any 
applications for purch e or lease of borough owned lands that were submitted 
prior to the effective da of this ordinance will be handled as if that Chapter 
were still in effect and tha the provisions of the new KPB 17.10 will not apply. 
The provisions of KPB 1 10 enacted by this ordinance will govern the 
disposition of any interest in rough owned lands initiated on or after January 
21, 1992. 

SECTION 4. That this ordinance shall take effec at 12:01 a.m., on the day following its 
enactment. 

ENACTED BY THE ASSEMBLY OF THE KENAI NINSULA BOROUGH ON THIS 
__ DAY OF , 1992. 

Betty J. Glick, Assembly Presl ent 
ATTEST: 

Gaye J. Vaughan, Borough Clerk 

\ 
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